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City of Phoenix

IN THE OFFICE OF ADMINISTRATIVE HEARINGS

in the matter of: No. 17-0002-PHX

All City Towing (ACT)
ADMINISTRATIVE LAW JUDGE

V. DECISION

HEARING: No hearing was conducted; the matter was resolved based on the
administrative record, two supplemental letters, and limited briefing

APPEARANCES: Julie M. Kriegh, Esq. for the City of Phoenix; Paul M. Levine,
Esq. for DV Towing LLC; Jose de Jesus Rivera, Esq. and Gerald Maltz, Esq. for
Western Towing of Phoenix, Inc.; Dennis |. Wilenchik, Esq., John D. Wilenchik, Esq.,
David A. Timchak, Esq., Kevin O’'Malley, Esq., and Hannah H. Porter, Esq. for ACT
Towing LLC

ADMINISTRATIVE LAW JUDGE: Thomas Shedden

FINDINGS OF FACT

1. The City of Phoenix and the Arizona Office of Administrative Hearings

have a contract under which OAH conducts administrative review of appeals of
procurement disputes as provided for in Phoenix City Code, Chapter 43.

2. The City referred this matter to OAH on December 5, 2017.

3. The basic issue is ACT Towing LLC d.b.a. All City Towing's protest and
appeal of the proposed awards resulting from Request for Proposals 17-182.

4. The City's Finance Department issued RFP-17-182 on behalf of the Police
Department. The RFP was issued on May 1, 2017 and five Addendums were
subsequently issued.

5. The purpose of the solicitation is to establish four contracts for the supply
of general police towing services, vehicle storage, and auctioning services to be
provided to citizens and the City of Phoenix. Each contract will cover one of four zones,
A, B, C,and D.

Office of Administrative Hearings
1400 West Washington, Suite 101
Phoenix, Arizona 85007
(602) 5429826
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6. The contracts’ costs will be passed on to the users of the towing services,
with the revenue portions funding the Police towing program. The City Council’s intent
was to minimize the cost to residents, rather than to generate income from the service.

7. Four companies submitted proposals: All City Towing, DV Towing LLC,
First Class Auto Transport, LLC, and Western Towing of Phoenix, Inc.’

8. DV received the recommendation for Zones A and B, and Western Towing
for Zones C and D.
9. In scoring the proposals, points were awarded in three areas:

Capacity/Experience (350 point maximum), Cost (350 point maximum), and Method of
Approach (300 point maximum).

10.  The proposals were scored in a two-part process, with the
Capacity/Experience and Method of Approach being evaluated by an Evaluation
Committee, and the Cost being scored by the Procurement Officer.

11.  In scoring for Cost, the 350 points are divided into “contract line item
pricing” (225 points) and “percentage of sales and other proceeds that will be paid to the
City" (125 points).

12.  In scoring for the contract line item pricing, the offeror with the lowest cost
received all the points, with the others then scored based on their relative distance from
the lowest cost. For the sales proceeds (or sales splits), the offeror offering the highest
percentage received all the points, with the others scored based on their relative
distance from the highest percentage.

13.  For Zone A, DV received 929 points and All City Towing 813 points.
Neither First Class nor Western Towing submitted a proposal for Zone A.

14.  For Zone B, DV received 940 points, Western Towing 918, and All City
Towing 893. First Class did not submit a proposal for Zone B.

15.  Western Towing made the only submittai for Zone C and was awarded
1000 points.

16. For Zone D, Western Towing received 901 points, All City Towing 884,
and First Class 602. DV did not submit a proposal for Zone D.

1 All four companies did not submit proposals for all four zones and only Western Towing submitted a bid

for Zone C.
2



10

1

12

13

14

15

16

18

19

20

21

22

23

24

25

26

27

28

29

30

17.  As the offerors with the highest point totals, DV received the
recommendation for Zones A and B, and Western Towing for Zones C and D.

18.  All City Towing filed with the City a protest dated October 19, 2017 that
raised four issues: (1) that neither DV nor Western Towing was in compliance with the
Anti-Car Theft Act of 1992,2 which All City Towing asserted was a viclation of Section II,
Article 3.10 of the RFP; (2) that the City’s “self-reporting” policy relating to on-scene
arrival times raised the possibility that the other companies might be submitting false
reports in violation of state law; (3) that the revenue (or sales split) scoring had to be
reweighed; and (4) the scoring methodology was arbitrary and inconsistent.®

19.  After receiving All City Towing's protest, the City contacted DV and
Western Towing requesting information about their compliance with the Anti-Car Theft
Act. Although DV and Western Towing both asserted that they were either in
compliance or exempt from that Act's reporting requirements, both entities agreed to
work with the United States Department of Justice to ensure that they were in
compliance prior to the award recormmendations being sent to the City Council.*

20.  On November 15, 2017, the City issued a Protest Response denying All
City Towing's protest in which it found that: (1) compliance with the Anti-Car Theft Act
(or lack thereof) was a contract-compliance issue, not a solicitation award issue; (2)
reporting on-scene times was not an evaluation criterion; (3) the scoring was within the
City’s discretion; and (4) the methodology was not arbitrary.

21.  On November 27, 2017, All City Towing filed its Appeal of Protest
Decision. In that Appeal, All City Towing reasserted the fourissues raised in its protest,
and it raised two new issues: that neither DV nor Western Towing were qualified
bidders.

22. On November 30, 2017, the City's Finance Director submitted to the City
Manager its General Police Towing Services Report summarizing the process.

23. On December 13, 2017, (after the matter had been referred to OAH) the
City filed letters dated December 12, 2017 from the Department of Justice to DV and

2 Codified at 49 U.5.C. § 30501 et seq.
% In its appeal, All City Towing took the position that the alleged scoring deficiencies were not brought to
its attention until after the award recommendation was made.

4 Nelther entity concedes that it is out of compliance.
3
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Western Towing regarding federal enforcement of the Anti-Car Theft Act's National
Motor Vehicle Title Information System’s ("NMVTIS") reporting requirements.

24. A status conference was conducted on December 14, 2017, at which time
issues including the potential import of the DOJ's letters of December 12th were
discussed. At that time the Administrative Law Judge ordered the parties to submit
briefs addressing what effect (if any) the DOJ letters have on this matter and any issues
or concerns regarding the tribunal’'s adherence to the procedural rules governing this
matter.s

25. OnDecember 28 and 28, 2017, the City, DV, Western Towing, and All
City Towing filed their briefs.

Compliance with the Anti-Car Theft Act of 1992
26. The Anti-Car Theft Act established NMVTIS, the purpose of which “is to

assist in efforts to prevent the introduction or reintroduction of stolen motor vehicles into

interstate commerce, protect states and individual and commercial consumers from
fraud, reduce the use of stolen vehicles for illicit purposes including fundraising for
criminal enterprises, and provide consumer protection from unsafe vehicles.” 28 C.F.R.
§ 25.51.

27. By no later than March 31, 2009, all junk yards, salvage yards, and auto
recyclers were required to comply with NMVTIS. Those junk yards, salvage yards, and
auto recyclers that handle five or more junk or salvage automobiles per year are
required to make monthly reports providing certain information about those vehicles.

28. The United States Department of Justice is charged with enforcing the
Anti-Car Theft Act.

29.  All City Towing asserts that towing companies are among those entities
required to report to NMVTIS. Since 2011, All City Towing has used a third party to file
reports with NMVTIS and included information regarding NMVTIS Compliance Report
with its bid.

30.  All City Towing asserts that DV and Western Towing have failed to make
the required NMVTIS reports.

5 At the status conference, the parties agreed to set a December 29, 2017, deadline for filing, based on
the intervening holidays and counsels’ schedules related to those holidays.
4
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31.  All City Towing argues that DV's and Western Towing’s failure to report to
NMVTIS shows that they are not compliant with RFP Section |l, Articles 3.9 (the
contractor will be in compliance with all health and safety laws) and 3.10 {contractor
agrees to comply with all laws, regulations, standards, codes and ordinances when
performing under this Contract).

32.  All City Towing further argues that this alleged non-compliance means that
DV and Western Towing have not demonstrated that they have the ability to perform the
service in a responsible manner, as required by RFP Section 1, Article 26.4. (Integrity).
As such, according to All City Towing, DV and Western Towing are not responsive,
responsible offerors, and their offers must be rejected. In the alternative, All City Towing
argues that if DV and Western Towing are not disqualified, their failure fo report to
NMVTIS should have resulted in lower scores for each.

33.  AllCity Towing also takes the position that because the City receives
revenue through the sale of salvaged vehicles, it could be subject to civil penalties
based on DV's and Western Towing's failure to report.

34.  All City Towing argues that the cost of its reporting to NMVTIS contributed
to the higher costs in its bid and that DV and Western will not be able to make a profit if
the cost of compliance is added to their bids.

35.  After receiving All City Towing’s protest, through emails dated October 23,
2017 the City requested that DV and Western Towing each provide information related
to its compliance with the Anti-Car Theft Act of 1992.

36. Western Towing initially responded to the City on October 25, 2017, and
DV on October 26, 2017.

37. Inits October 25th letter to the City, Western Towing informed the City
that it was in compliance with the Anti-Car Theft Act by virtue of its reporting to the
State. Western Towing also informed the City that if the City wanted if to, Western
Towing would implement NMVTIS reporting without modification of the bids in its offer.
Western Towing estimated that the cost of NMVTIS reporting would be $0.33 per car.

38. Inits October 26th letter to the City, DV took the position that the Anti-Car
Theft Act does not apply to towing companies unless the company applies for an

abandoned vehicle title. DV also was of the opinion that even if the Anti-Car Theft Act
5
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did apply, DV would be exempt from reporting to NMVTIS based on Arizona’s
mandatory reporting requirements.

39. In the City's November 15th Protest Response, it noted that although it
had been awarding towing contracts for many years, this was the first time any
company had brought a complaint based on alleged non-compliance with the Anti-Car
Theft Act. And although City contracts require compliance with federal, state, and local
laws, the City had been unaware that there was any potential issue regarding the Anti-
Car Theft Act.

40.  The City was of the opinion that its duty was limited to confirming with the
US DOJ and the Arizona Attorney General's Office that the contractors were in
compliance with the applicable federal and state reporting laws. The City had contacted
the Todd Brighton of the DOJ who provided its position that there was a misperception
among towing companies that compliance with state laws presumes compliance with
NMVTIS.

41.  Through an email dated November 28, 2017, the City requested an
update from Western Towing regarding compliance with the DOJ and any fines that it
would impose. Western Towing responded on that date, informing the City that after
consulting with Mr. Brighton of the NMVTIS program, it had opened an account, once
the account was active it would submit to NMVTIS all the required information (by
December 31st), and that it did not appear that there would be any fines.

42, Through an email dated November 29, 2017, the City informed DV that
the DOJ would be sending DV a letter informing DV that it would need to come into
compliance within the next thirty days, and that if DV did so it would not be subject to
any penalties. The City also informed DV that prior to the matter going before the City
Council for the award of contracts, the City would need written proof from DOJ that DV
was in compliance. The City also required confirmation that coming into compliance
would not affect DV's bid.

43. On November 28th DV responded to the City’s email informing the City
that it had already registered with NMVTIS and made attempts to contact Mr. Brighton,
but it now understood that DOJ would be sending a letter providing guidance on how

DV should move forward. DV agreed that it would comply with all NMVTIS reporting
6
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requirements for towing companies or other requests from DOJ and that this
compliance would not affect DV’s prices, nor would it require any other changes to its
bid.

44. The City's position is that compliance with the [aws was not in the RFP
Scope or criteria as bid-requirements, that compliance with the laws was not an
evaluation criterion, was not part of the scoring, and that none of the offerors were
asked (or required) to show that they were in compliance. Instead, compliance with the
laws is a contract performance issue aﬁd, as such, any alleged non-compliance with the
Anti-Car Theft Act is not a disqualifying event. The City will require proof from DOJ that
both DV and Western Towing are in compliance before the award recommendations are
sent to the City Council. In addition, the City found that the integrity of DV and Western
Towing is not an issue in the absence of fraud or a knowing failure to comply.

45. Inits protest, All City Towing asserts that the alleged non-compliance with
NMVTIS increased the chance of a subsequent default, which would trigger Section |,
Article 26.4. Responsibility. The City acknowledged that determining responsibility could
include a possibility of “subsequent default,” but compliance with the laws was not an
issue to be considered in making the award recommendations.

46. Inits Report to the City Manager, the City noted that in its protest, All City
Towing cited Maricopa County v. Gottsponer's definition of an arbitrary act, but Al City
did not provide that Court’s full statement which is that an arbitrary action is an A
“unreasoning action, without consideration and in disregard for facts and circumstances;
where there is room for two opinions, the action is not arbitrary or capricious if exercised
honestly and upon due consideration, even though it may be believed that an erroneous
conclusion has been reached.” 150 Ariz. 367, 372, , 723 P.2d 716, 721 (App. 1986).

47. The City asserted that it had given due consideration to the facts of this
issue, including that the information was raised after the award recommendation was
made, that DOJ did not find that the City had any duty to report under NMVTIS, that
DOJ was working with DV and Western Towing, both of which have agreed to come into
compliance before the award recommendations are forwarded to the City Council, and

that the City would confirm with DOJ that DV and Western Towing are in compliance
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before the effective date of the contracts. As such, it concluded that it was in the best
interest of the City to move forward with the recommended awards.

48. The December 12, 2017 letters from the DOJ to DV and Western Towing
are essentially identical, with the only difference being the recipient. The letters warn DV
and Western Towing that they might be in violation of the Anti-Car Theft Act and provide
that within thirty days, they were each required to report all junk automobiles and
salvage automaobiles in inventory since March 31, 2009. The letters also provided
information about DOJ’s authority to issue civil penalties for non-compliance with
NMVTIS’s reporting requirements.

49.  Inthis section of its protest, All City Towing also asserted that “certain
towing companies” may be making money from referrals to lawyers or health care
providers, which is prohibited under RFP Section V, Article 6. In its Protest Response,
the City took the position that this too was a question of contract-compliance and not
one related to the solicitation review and award process. The City also cited RFP
Section 1, Article 26.1 showing that it retained sole responsibility to determine
responsiveness and responsibility.

Self-Reporting of Arrival Times

50.  The City relies on tow truck operators to self-report their on-scene arrival
times. Failure to meet the required arrival times can result in liquidated damages to the
City of $75 per call.

51.  All City Towing uses a proprietary time-coded GPS fracking system to
report its arrival times, which it asserts objectively and accurately reports its arrival
times.

52.  All City Towing is of the belief that the other bidders rely on self-reporting
and asserts that this could foster false reporting that would limit any damages and allow
the other bidders to charge lower rates. All City Towing goes on to assert that any
failure to report late arrival times raises questions about whether the bidders are
responsible bidders.

53.  All City Towing asserts that it received fewer points because its bid
accounted for these costs and it requests that DV, Western Towing, and First Class

Towing be deemed non-responsive and that their bids be rejected.
8
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54. Inits Protest Response, the City noted that the RFP does not require GPS
tracking for arrival times. As such, it is not a criterion on which the offers can be
evaluated. The City also noted that there is no evidence to show that either DV or
Western Towing is reporting inaccurate arrival times fo the City.

55. | The City also cites RFP Section 1, Article 26.1 showing that it retained
sole responsibility to determine the offerors’ responsiveness and responsibility.

Reweighing the Scoring for Revenue

56. All City Towing argues that the revenue scoring should be reweighed. Of
the 125 points available, fifty were assigned to Auction Sales Split, fifty to the General
Sales Split, and twenty-five to the Disposal Sales Split.

57.  All City Towing argues that because General Sales Split and the Disposal
Sales Split account for less than 0.1% of the total revenue, it was unreasonable,
arbitrary and capricious to allocate 80% of the points to those two categories.

58.  All City Towing requests that the offers be rescored with the Auction Sales
Split category accounting for 99.9% of the 125 total points in this category, which it
acknowledges would mean that the other two categories of Sales Split could be
disregarded.

59.  The City Council approved the RFP evaluation criteria in a subcommittee
meeting on October 12, 2016 and in a formal council meeting on November 30, 2016.
The Council considered public input and after the subcommittee meeting the Deputy
Finance Director met with the Arizona Professional Towing & Recovery Association
which did not raise any issues regarding the evaluation criteria and scoring.

60.  The City's position is that how the offers were scored is within the City’s
discretion and the City Council approved the system that was applied. In addition, All
City Towing could have addressed this concern during the question and answer period
prior to submitting its offer.

61. Althdugh the City did not believe its scoring was defective, it nevertheless
noted that even if it were to adopt All City Towing’s proposed scoring model, All City
Towing would not receive enough points to overcome its proposed pricing. The City
found that All City Towing had exceedingly high prices ranging from 52% to 492%

higher than DV's and Western Towing's prices.
9
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The Scoring Methodology

62. The Cost category scoring method awarded the lowest offeror (for each
zone) all the contract line item points, with the other offers then sdored based on their
relative distance from the lowest price.

63.  All City Towing asserts that this put it at a compelitive disadvantage in the
Cost category, but it would have been to All City Towing’s advantage if the same
method was used to score the other two categories (Capacity and Method of Approach).

64.  All City Towing asserts that using two scoring methods appears to be
arbitrary and inconsistent and it requests that the Capacity and Method of Approach be
rescored using the same method that was used for Cost.

85. The City does not agree that the scoring methodelogy was arbitrary or
inconsistent. Two methods were used in the scoring because the Capacity and Method
of Approach categories are subjective, with the evaluation panel discussing and
weighing each offer according to the City’s best interest, whereas Cost factors are
objective and more easily adapted to the sliding scale/relative distance standard.

66. The RFP provides the method for scoring and All City Towing could have
presented any questions it had to the City prior to submitting its offer. In addition, the
City asserts that this issue should have been raised in a protest prior to the bids being
opened, which is necessary to prevent a bidder from adjusting its prices after seeing its
competitors’ bids.

The New Issues on Appeal

67. Inits appeal All City Towing asserts that neither DV nor Western Towing is
a qualified bidder. All City Towing acknowledges that these issues were not raised in its
protest.

68. Al City Towing assets that the reason these issues were not raised in its
protest is that the City did not make available DV's and Western Towing's bids until
shortly before the deadline for submitting protests, so All City Towing had insufficient
time to review those competing bids. All City Towing also notes that it was “distracted”
by the fact that the City had disclosed its bid information to others unlawfully.

69. Inits Report to the City Manager, the City notes that All City Towing twice

requested the City's procurement file, and that it received the file on October 13th and
10
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again on October 16, 2017. The City extended the protest filing-deadline by two days
after All City Towing's second file request, even though it already had the file and the
City Code calls for only a one-day extension.
70.  City Code Section 43-26 limits appeals to those issues that were raised in
the protest.
CONCLUSIONS OF LAW
1. The City has jurisdiction over the subject matter in this case.

2. The Director of the Office of Administrative Hearings is authorized to enter
into contracts with political subdivisions of this state for the purpose of providing
administrative proceedings. ARIZ. REV. STAT. § 41-1092.01(J).

3. The City contracted with the Office of Administrative Hearings to provide
the administrative proceeding in this matter, including the preparation of Findings of
Fact, Conclusions of Law, and Recommended Order for action by the City.

4. All City Towing bears the burden of proof. See Vazzano v. Superior Court,
74 Ariz. 369, 249 P.2d 837 (1952); ARIZ. ADMIN. CODE § R2-19-119.

5. The standard of proof on all issues is that of a preponderance of the
evidence. ARiz. ADMIN. CODE § R2-19-119.

6. A preponderance of the evidence is:

The greater weight of the evidence, not necessarily established by the
greater number of witnesses testifying to a fact but by evidence that has
the most convincing force; superior evidentiary weight that, though not
sufficient to free the mind wholly from all reasonable doubt, is still sufficient
to incline a fair and impartial mind to one side of the issue rather than the
other.

BLACK'S LAW DICTIONARY 1373 (10th ed. 2014).

7. This matter is suitable for resolution based on the administrative record,
the DOJ's letters of December 12, 2017, and the parties briefs related to the DOJ
letters. Cf. Phoenix City Code § 43-26(E)(“If assigned to a hearing officer for fact
finding, the appeal may be supplemented in the discretion of the hearing officer, ....").

8. An “Offeror may protest the contents of a solicitation no later than seven

days before the solicitation deadline when the protest is based on an apparent alleged

1
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mistake, impropriety or defect in the solicitation.” RFP Section |, Article 17.1; Phoenix
City Code § 43-25(A)(1).

9. A city's procurement decision should not be disturbed absent a finding that
the decision was “illegal, unfair or arbitrary.” Brown v. City of Phoenix, 77 Ariz. 368,
377,272 P.2d 358, 364 (1954).

10.  An arbitrary action is an “unreasoning action, without consideration and in
disregard for facts and circumstances; where there is room for two opinions, the action
is not arbitrary or capricious if exercised honestly and upon dug consideration, even
though it may be believed that an erroneous conclusion has been reached.” Maricopa
County v. Gottsponer, 150 Ariz. 367, 372, 723 P.2d 716, 721 (App. 1986)(quoting
Petras v. Arizona State Liquor Board, 129 Ariz. 449, 631 P.2d 1107 (App. 1981)).

Compliance with the Anti-Car Theft Act of 1992

11.  The evidence of record does not demonstrate that either DV or Western
Towing are in violation of the Anti-Car Theft Act. Although the DOJ’s December 12,
2017 letters show that each entity might be in violation of the Act, those letters do not

assert that either entity is actually in violation.®

12.  RFP Section Il, Article 3.9 provides that the "Contractor's products,
services and facilities will be in full compliance with all applicable Federal, State and
local health, environmental and safety laws ...."

13.  Although NMVTIS has as one purpose protecting consumers from unsafe
vehicles, when Section Il, Article 3.9 is read in its entirety, it does not appear that
NMVTIS reporting falls within the scope of this article. Moreover, even if a failure to
comply with any required NMVTIS-reporting does fall within this article, the City takes
the position that compliance with such laws is a contract issue and, although use of the
word “will” signifies a mandatory requirement, by definition, failure to meet such a
requirement does not necessitate rejection of an Offer. See RFP Section Il, Article 1.

14.  Section I, Article 3.10 requires compliance with all applicable “laws,

regulations, standards, codes and ordinances when performing under this Contract ...."

8 All City Towing argues to the effect that the letters show that DV and Western Towing have viclated
NMVTIS based on DOJ's language regarding potential penalties.
12
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contracts are awarded.

(Underscore added.). By its plain language, Article 3.10 applies only after the contracts
have been awarded.

15.  Consequently, even if DV or Western Towing has been in violation of the
Act, All City Towing has not shown that they must be disqualified.

16.  The City's determination that DV's and Western Towing's alleged non-
compliance with the Anti-Car Theft Act does not provide a basis on which to vacate the
recommended awards is not arbitrary because the City considered the facts and
circumstances of this matter in making its determination. Of particular import are: that
although the City has been awarding towing contracts for a number of years, this was
the first time anyone has raised the issue that towing companies are required to report
under the Act; that DV and Western Towing have both agreed to fully comply with the
Act {(as directed to by DOJ) and that the award recommendations will not be forwarded
to the City Council unless there is proof from DOJ that they are in compliance;” and that
compliance with the Act was not a requirement during the solicitation and none of the
offerors were asked to prove that they were in compliance.®

17.  All City Towing has not shown by a preponderance of the evidence that
the alleged non-compliance with the Anti-Car Theft Act provides a sufficient basis on
which to overturn the award recommendations.

Self-Reporting of Arrival Times

18.  There was no substantial evidence in the record to show that either DV or
Western Towing has, or will, submit false on-scene arrival times to the City. The use of
a GPS tracking system to report arrival times was not a criterion under the RFP.

7 All City Towing argues that this undercuts the City’s position that compliance with NMV/TIS applies only
during performance of the contract and not before. There is merit to All City Towing's argument, but DV
and Western Towing have agreed to the City’s requirement in this regard and it is those entities, not All
City Towing that would bear any disadvantage from the City imposing a requirement that is not part of the
RFP. In addition, neither DV nor Western Towing concedes that it is not in compliance, but rather each
entity is acceding to DOJ's interpretation of the Act.

& All City Towing argues that the City has not done an adequate investigation to determine whether DV or
Western Towing are responsible bidders, which could be considered an abuse of discretion. But All City
Towing’s argument is based on the premise that compliance with NMVTIS is a bid requirement rather
than a contract-compliance issue. The City has investigated the matter since All City Towing raised the
issue and it has taken steps to ensure that DV and Western Towing are in compliance before the

13
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19.  All City Towing has not shown by a preponderance of the evidence that
DV's or Western Towing’s method of tracking and reporting arrival times is a sufficient
basis on which to overturn the award recommendations.

Reweighing the Scoring for Revenue

20.  All City Towing has not shown that the scoring related to revenue did not
conform to the method described in the RFP. Moreover, revenue generation was not a
priority of the City Council, and even if All City Towing’s proposed method was
implemented, it would not have changed the award recommendations.

21.  All City Towing has not shown by a preponderance of the evidence that
the method used for the revenue-scoring is a sufficient basis on which to overturn the
award recommendations.

The Scoring Methodology

22.  All City Towing has not shown that the scoring methodology did not
conform to the method set out in the RFP.

23.  The City used two methods in the scoring because the Capacity and
Method of Approach categories are subjective, whereas the cost factors are objective.
All City Towing has not shown that the City's use of two scoring methods was an
arbitrary decision.

24, All City Towing has not shown by a preponderance of the evidence that
the scoring methodology used is a sufficient basis on which to overturn the award
recommendations.

The New Issues on Appeal

25.  City Code Section 43-26 limits appeals to those issues that were raised in
the protest. Consequently, the two new issues raised in All City Towing's appeal cannot
be considered by this tribunal and cannot provide a basis on which to overturn the

award recommendations.
RECOMMENDED ORDER

In view of the foregoing, it is recommended that All City Towing's protest and

appeal be dismissed.
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Done this day, January 9, 2018

/s/ Thomas Shedden
Thomas Shedden
Administrative Law Judge

Transmitted electronically to:

Ed Zuercher, City Manager
City of Phoenix
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McCarthy Holthus & Levine, P.C.
8502 E. Via De Ventura Blvd. Suite 200
Paul M. Levine AZ CA Scotisdale, A7 85258
Thomas]. Helthus - CA NE NV Telephone (480) 302-4100
Kevin R. McCarthy CA P
Facsimile (480) 302-4101

www.mhlevine.com
First initial and last pame®@mhlevine com

October 26, 2017

Email only: kathryan.small@phoenix.gov

City of Phoenix

Attention: Kathryn Small — Contracts Specialist II
251 W. Washington Street

8™ Floor

Phoenix, Arizona 85003

Re:  Our Client: DV Towing, LLC
RFP 1 -182: General Police Towing Services

Dear Ms. Small:

This law firm represents DV Towing, LLC ("DV"). The purpose of this letter is to
address an issue raised in the October 19, 2017 Protest of Award Recommendation from ACT
Towing, LLC, dba All-City Towing ("ACT") regarding RFP 17-182 and the alleged
applicability of the Anti-Car Theft Act and the National Motor Vehicle Title Information System
("NMVTIS") regulations. DV reserves the right to amend or supplement this letter as new
information becomes available. As you are aware, DV did not become aware of the ACT protest
until the afternoon of Monday, October 23, 2017.

In its protest, ACT claims that it is in compliance with NMVTIS and it has been
submitting reports to a third-party reporting service since June 2011. I do not know all of ACT's
business and I do not know why it is reporting. However, I am aware that ACT's principles are
involved in a number of businesses, including the operation of junk and salvage yards. I am
curious if the reporting by ACT is in connection with its towing business or one of its other
businesses to which NMVTIS applies.

In its protest, ACT claims that DV and Western Towing of Phoenix, Inc. {"Western") do
not comply with NMVTIS. ACT states: "Entities that are in the business of acquiring or reselling
salvage or junk automobiles, including towing companies, must report the VIN's of salvaged or
junk vehicles to NMVTIS, because they are reporting the 'death’ of those VIN's." (Protest, p. 3.}
1 do not agree that DV (or any other tow company) necessarily sclls either salvaged or junk
automobiles, as those terms are defined by NMVTIS, just because it is in the towing business, or
that the sale of an abandoned vehicle equates to the “death” of either the vehicle or the vehicle
VIN. As discussed below, the state of Arizona and Arizona statutes are to the contrary.

Afiiliate Offices
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Tn support of its argument, ACT references a website on NMVTIS reporting requirements
for towing companies: https://www.vehiclehistory.gov/Tow 120611.pdf. (Protest, p. 3.) That
website produced the Bureau of Justice Assistance — U. S. Department of Justice Policy
Clarification (“Clarification™), dated January 27, 2011 The Clarification is attached as Exhibit
"A". In the Clarification, there is only one reference to tow operators and towing companies. The
Clarification references the definitions of "junk yard", "salvage yard", "junk automobile", and
"salvage automobile”. The Clarification states: "Tow operators and towing companies (and
similar businesses) that meet the statutory and regulatory requirements must provide
monthly reports to NMVTIS." Obviously, the fundamental question is whether DV (or any other
towing company) meets the statutory and regulatory requirements. If it does not, then there is no
requirement to provide monthly reports to NMVTIS.

On January 30, 2009, the Department of Justice ("DOJ") published 28 CFR Part 25,
which it calls the "Final rufe" (the “Rule”) and "clarifies the various responsibilities of the
operator of NMVTIS, states, junk yards, salvage yards, and insurance carriers regarding
NMVTIS." The Rule became effective March 2, 2009. For your convenience, attached as Exhibit
"B" is a copy of the Rule.

The Rule is 41 pages and includes background information regarding the Anti-Car Theft
Actand publlc comments and the DOJ's responses to those comments. Although I have not read
the Rule in detail, my initial review indicates that nowhere in the 41 pages is there any mention
of tow operators or towing companies.

DV has been in the towing business since 2002. In addition to providing towing services
for the City of Phoenix, DV has provided towing services for DPS, MCSO, YCSO, and the Casa
Grande, Coolidge and Glendale Police Departments. At no time during the past 15 years has the
issue of the Anti-Car Theft Act or NMVTIS ever been raised, and no public entity has ever made
inquiry regarding cither the applicability of, or compliance with, the Anti-Car Theft Act or
NMVTIS. In fact, the City of Phoenix has never raised the issue with any of its contractor tow
companies.

At the risk of stating the obvious, the only way that the applicability of either the Anti-
Car Theft Act or NMVTIS becomes an issue is when a tow company makes an application for an
abandoned vehicle title. Otherwise, the operation of a towing business does not suggest the
operation of a "junk yard" or a "salvage yard".

Arizona law has adopted a statutory framework for abandoned vehicles which applies to
DV. ARS. §§ 284831 et seq. After the statutory requirements have been satisfied, an
application for transfer of ownership may be made by the applicant (DV) to MVD. AR.S. § 28—
4842. MVD will issue an "Authorization for Transfer of Ownership" designating the "title brand"
as either: (i) dismantle permit, (i) salvage certificate, (iii) restored salvage, (iv) crush permit, or
(v) title. MVD will not issue title to an abandoned vehicle if it does not believe the vehicle could
be sold. Otherwise, it would be deemed a "junk vehicle" or a “crush vehicle”.
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"Junk vehicle” is defined as "a vehicle that is in such a state of deterioration that it cannot
be profitably dismantled or salvaged for parts and cannot be profitably restored.” AR.S. § 28—
4881. In the event the vehicle is a "junk vehicle", MVD "shall cause a search of department
records to be made, or if the junk vehicle is registered in another state, make inquiry of the
vehicle registration agency in that state, to ascertain the name and address of the owner and
lienholder, if any, or any other person identified on the department's record.” If no interested
party is discovered, "The junk vehicle shall not be restored or dismantled for parts for resale but
shall be disposed of by vehicle crusher.” A.R.S. § 28-4883. In other words, Arizona has its own
statutory framework for junk vehicles.

Without conceding that the NMVTIS reporting requirements apply to DV Towing, 49
U.S.C. § 30504(a)(2) states that the reporting requirements do not apply to an entity "required
by State law to report the acquisition of junk automobiles or salvage automobiles to State or local
authorities if those authorities make that information available to the operator." 49 U.S.C.
30501(6) defines "Operator" as follows: "[T]he individual or entity authorized or designated as
the operator of the National Motor Vehicle Title Information System under section 30502(b) of
this title, or the Attorney General, if there is no authorized or designated individual or entity."

The Rule (Exhibit "B") confirms that Arizona participates fully in NMVTIS. Arizona is
"vegularly providing data to the system,... States that participate fully in the system provide data
to the system on a daily or real-time basis and make NMVTIS inquiries before issuing a new title
on a vehicle from out-of-state and preferably before every title verification, regardless of its
origin or reason.” (Exhibit "B") It is DV's position that even assuming, arguendo, NMVTIS
applies to DV, it is exempt from the reporting requirements pursuant to 49 U.S.C. § 30504(a)(2).

Without prejudice to, or waiver of, the argument set forth above, the fundamental issue is
whether NMVTIS applies to DV and its business operations. Pursuant to NMVTIS, the initial
determination is whether an automobile towed by DV is either a "junk automobile" or a "salvage
automobile”. A "junk automobile" means an automobile that: "(A) is incapable of operating on
public streets, roads, and roadways; and (B) has no value except as a source of parts or scrap.” A
"junk yard" means an "entity engaged in the business of acquiring or owning junk automobiles
for — (A) resale in their entirety or as spare parts; or (B) rebuilding, resioration, or crushing." 49
U.S.C. § 30501.

Pursuant to these definitions, DV is not a "junk yard" because it is not in the business of
either acquiring or owning automobiles that are incapable of operating on public streets, roads or
highways. All of the automobiles towed by DV, even if they are re-titled, are sold at public
auction. The purchaser at the auction may use the automobile for operation on the road or as a
soutce of parts or scrap. However, DV does not deliver automobiles to auction that are

"incapable of operating on public streets,..." If that were the case, Arizona would not issue an
abandoned title. :
Ii
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A "salvage automobile" means an automobile that: "is damaged by collision, fire, flood,
accident, trespass, or other event, to the extent that its fair salvage value plus the cost of repairing
the automobile for legal operation on public streets, roads, and highways would be more than the
fair market value of the automobile immediately before the event that caused the damage." A
"salvage yard" means an "entity engaged in the business of acquiring or owning salvage
automobiles for — (A) resale in their entirety or as spare parts; or (B) rebuilding, restoration, or
crushing.” With respect to the definition of "salvage automobile", the Rule states as follows:
"[A] salvage auction or salvage pool that does not handle any vehicles from or on behalf of
insurance carriers is categorically exempted from this rule until such time as they may handle a
vehicle from an insurance carrier.”

Pursuant to these definitions, DV is not a "salvage yard". DV has no information to
determine either the cost of repairing the automobile or the fair market value of the automobile
immediately before the event that caused the damage. :

Even though you have asked DV to only respond to the issue of the applicability of the
Anti-Car Theft Act, with respect to the balance of ACT's protest, it is without merit. All
prospective bidders had the opportunity to express their concerns and raise questions about the
RFP (including the scoring criteria and the "weight" assigned to the scoring) prior to bid
submission. The criteria was very clear in the RFP and if ACT did not think it was fair or
reasonable, it should have raised that concern prior to bid submission. As you know, there was
an open forum for prospective bidders to ask questions prior to the bid submission. If ACT had a
reason to challenge the scoring criteria, it had a full and complete opportunity to do so and
should have raised the issue with the City prior to bid submission. Raising this issue post award
is unfair to the other bidders.

For all of the reasons discussed above, the Act protest should be denied. The Anti-Car
Theft Act and NMVTIS do not apply to DV, or in the alternative, DV is exempt from the
regulatory requirements. 49 U.S.C, § 30504(a)(2). :

ery truly yours,

UL i

Paul M. Levine

PML/srl
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Policy Clarification Regarding Tow Operators/Towing Companies Reporting Requirements to the
National Motor Vehicle Title Information System (NMVTIS) Under the Anti Car Theft Acts
Date Issued: January 27, 2011

This policy clarification is a response to questions from tow operators, towing comparies, and similar business
entities, and their representatives, regarding application of certain provisions of the Anti Car Theft Acts and
NMVTIS regulations.

Pursuant to the Anti Car Theft Act of 1992 (Public Law 102-519), the Anti-Car Theft Improvements Act of
1996 (Public Law 104-152) (collectively “the Anti Car Theft Acts™), a junk yard is defined as “an individual or
entity engaged in the business of acquiring or owning junk automobiles for— 1) Resale in their entirety or as
spare parts; or 2) Rebuilding, restoration, or crushing.” A salvage yard is defined as “an individual or entity
engaged in the business of acquiring or owning salvage automobiles for— I) Resale in their entirety or as spare
parts; or 2) Rebuilding, restoration, or crushing.” The NMVTIS implementing regulations (28 CFR part 25,
published January 30, 2009, 74 FR 5740) make clear that these definitions are understood to include businesses
such as vehicle remarketers and vehicle recyclers, including scrap vehicle shredders and scrap metal processors
as well as “pull- or pick-apart yards,” salvage pools, salvage auctions, and other types of auctions handling
salvage or junk vehicles (including vehicles declared by any insurance company to be a “total loss” regardless of
any damage assessment). :

An entity engaged in the business of acquiring or owning junk or salvage automobiles is one that is engaged in
the business of owning, possessing, handling, directing, or controlling such automobiles. See 28 C.F.R. 25.52.
Thus, ifan entity is so engaged, for the purpose of reselling the junk or salvage automobiles (in their entirety or
as spare parts), or for the purpose of rebuilding, restoring, or crushing the junk or salvage autorobiles, then such
entity is a junk vard or salvage vard for purposes of the Anti Car Theft Acts and the NMVTIS regulations. A
junk or salvage yard that handles five or more junk or salvage vehicles per year is required to provide monthly
reports to NMVTIS consistent with the Anti Car Theft Acts and NMVTIS regulations.

The NMVTIS regulations define a junk automobile as follows: “an automobile that— 1) Is incapable of
operating on public streets, roads, and highways; and 2) Has no value except as a source of parts or scrap.” 28
C.F.R. 25.52. The NMVTIS regulations define a salvage automobile as follows: “an automobile that is
damaged by collision, fire, flood, accident, trespass, or other event, fo the extent that its fair salvage value plus
the cost of repairing the automobile for legal operation on public streets, roads, and highways would be more
than the fair market value of the automobile immediately before the event that caused the damage. Salvage
automobiles include automobiles determined to be a total loss under the law of the applicable jurisdiction or
designated as a total loss by an insurer under the terms of its policies, regardless of whether or not the
ownership of the vehicle is transferred to the insurance carrier.” 28 C.F.R. 25.52 (Please see ATTACHMENT
A for additional information to determine if an automobile meets the NMVTIS sailvage automobile definition).
Vehicles determined to mect the above definitions of junk or salvage automobiles, including vehicles with non-
salvage titles, must be reported to NMVTIS. The NMVTIS regulations state that reporting entities must report
all junk or salvage automobiles they obtain, including vehicles from or on behalf of insurance carriers, which
can be reasonably assumed are tota! loss vehicles. Such entities, however, are not required to report any
automobile that is determined not to meet the NMVTIS definition of junk or salvage after a good-faith physical
and value appraisal is conducted by qualified, independent appraisal personnel. 28 C.F.R. 25.56(g).
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Tow operators and towing companies (and similar businesses) that meet these statutory and regulatory
requirements must provide monthly reports to NMVTIS. That other entities, earlier or later in the automobile-
dismantling supply chain, may also have reporting obligations provide no basis to exempt tow operators or
towing companies from also reporting.

The monthly reporting to NMVTIS must contain:

I. The name, address, and contact information for the reporting entity.

2. Vehicle Identification Number (VIN) for each junk and salvage automobile,

3. The date the automobile was obtained by the reporting entity.

4. The name of the individual or entity from whom the automobile was obtained.

5. A statement of whether the automobile was crushed or disposed of, for sale or other purposes, to whom it was
provided or transferred, and if the vehicle is intended for export out of the United States.

The Anti Car Theft Acts and the NMVTIS implementing regulations do not require towing companies to report
automobiles that: 1) do not meet the NMVTIS definition for junk or salvage automobiles or 2) were only
transported or stored by the towing company. The NMVTIS reporting obligation for a towing company occurs
when the towing company sells, rebuilds, restores, or crushes five or move junk or sqlvage automobiles per
year. The Department of Justice recognizes that there are circumstances in which it is not immediately apparent
whether the owner of an automobile will re-claim a towed automobile. Therefore, when considering the junk or
salvage automobiles that were obtained in a particular month and when reporting the date “the automobile was
obtained,” the towing company should report the date, under the law of the applicable jurisdiction, that the
towing company obtained the right to determine the disposition (i.e., sell (for parts or in whole), rebuild, restore,
or crush) of the automobile (e.g., the date the towing company obtained a salvage certificate or certificate of
destruction under the law of the applicable jurisdiction; the date the towing company purchased the vehicle from
a private party either for a monetary amount or in lieu of towing and storage costs and the towing company
seeks to sell, rebuild, restore, or crush the automobile).

Failure to report to NMVTIS as required is punishable by a civil penalty of $1,000 per violation. Accordingly,
for example, a failure to report 100 junk or salvage automobiles could result ina civil penalty of up to $100,000.
NMVTIS Reporting Entities are responsible for ensuring all required information has been reported to NMVTIS
accurately and within the timelines required.

The accuracy of the data reported to NMVTIS is essential to the intent and purpose of the System. Law
enforcement agencies, state titling agencies, and consumers rely on the accuracy of NMVTIS data. Incorrectly
reporting automobiles to NMVTIS that do NOT meet the junk autornobile or salvage automobile definitions
may significantly diminish the value of those automobiles (particularly when such automobiles may be back on
the road) and is not considered compliance. Entities that acquire junk automobiles and salvage

automobiles, in addition to other automobiles, are encouraged to use care so that they are reporting to
NMVTIS those junk and salvage automobiles required to be reported. instead of all automobiles.

The Department of Justice and the NMVTIS operator, the American Association of Motor Vehicle
Administrators (AAMVA), partnered with the private sector to provide multiple reporting methods to meet the
business needs of reporting entities. Currently, there are four reporting services available, offering individual
VIN and batch reporting options. Three service providers offer a no-cost per-transaction program. More
detailed information on these reporting options may be found at: www.vehiclehistory.gov/nmvtis_auto html.

The Department of Justice respectfully requests that if any individual or organization disseminates this policy
clarification to members and interested parties, then this entire policy clarification document be provided.

For more information on this clarification or NMVTIS, please e-mail nmvtis@usdoj.gov or visit
www.vehiclehistory.gov.
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ATTACHMENT A
Salvage Automobile Determination Sample Worksheet
NMVTIS Salvage Automobile Formula:

Fair Salvage Value + Cost of Repairing the Automobile for Legal Operation > Fair Market Value
Immediately Before Damage

A. Fair Salvage Value of Automobile (current condition): 3
B. Cost of Repairing the Automobile for Legal Operation: $
C. Total of Line “A” and Line “B”: $
D. Fair Market Value of Automobile Immediately Before Damage: 3

If the value on line “C” is greater than the value on line “D”, then the vehicle meets the definition of
“Salvage Automobile” and must be reported to NMVTIS as such.

If a vehicle has been declared a “total loss” by any insurance company or would be considered as such
under the law of the applicable jurisdiction, then the above formula and assessment are not necessary, the
vehicle meets the definition of “Salvage Automobile” and must be reported to NMVTIS as such.
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DEPARTMENT OF JUSTICE

28 CFR Part 25

[Docket No. FB1 117; AG Order No. 3042-
2009]

RIN 1110-AA30

National Motor Vehicle Title
Information System (NMVTIS)

AGENCY: Department of Justice,
ACTION: Final rule.

SUMMARY: The National Motor Vehicle
Title Information System (NMVTIS) has
been established pursuant to 48 U.S.C.
30502 and has the participation, or
partial participation, of at least 36 states,
The purpose of NMVTIS is to assist in
efforts to prevent the introduction or
reintroduction of stolen motor vehicles
into interstate commerce, protect states
and individual and commercial

. consumers from fraud, reduce the use-of
stolen vehicles for illicit purposes
including fundraising for criminal

. enterprises, and provide consumer
protection from unsafe vehicles. This
rile implements the NMVTIS reporting
requirements imposed on junk yards,
salvage yards, and insurance carriers
pursuant,to 49 U.8.C. 30504(c). This

- rule‘also clarifies the process by which

© . NMVTIS will be funded and clarifies

. the various responsibilities of the
operator of NMVTIS, states, junk yards,
salvage yards, and insurance carriers
ragarding NMVTIS.
DATES: Effective Date: This rule is
effective March 2, 2009.
- FOR FURTHER INFORMATION CONTACT:

- Alissa Huntoon, 810 7th Street, NW.,
- ‘Washingtor, DC 20531, 202-616-6500,

" www. NMVTIS.gov,

SU-PPLEMENTARY INFORMATION:

Background

The Anti-Car Theft Act of 1992,
Public Law No. 102-519, 106 Stat. 3384,
required the Department of
Transportation {DOT) to establish an
information system intended to enable
states and others 1o access automobile
titling information. As part of the Anti-
Car Theft Act of 1992, DOT was
. authorized to designate a third party to
' operate the syalem. Since 1992, the
American Association of Motor Vehicle
Administrators (AAMVA) has acted in
the capacity of the operator of the
system. AAMVA is a nonprofit, tax
" exempt, educational association
representing 1U.S. and Canadian officials
who are responsible for the
administration and enforcement of
motor vehicle laws, The requirements of
- the Anti-Car Theft Act of 1992 were

amended by Public Law 103-272 and

the Anti-Car Theft Improvements Act of
1996, Public Law No, 104-152, 110 Stat.
1384. The Anti-Car Theft Ilmprovements
Act of 1996 renamed the automobile
titling system ths “National Motor
Vehicle Title Information System” and
transferred responsibility for
implementing the system from DOT to
the Department of Justice (DOJ).
Hereinafter, the Anti-Car Theft Act of
1992 and the revisions made by Public
Law 103~272 and the Anti-Car Theft
Improvements Act of 1996, codified at
49 U.S.C. 30501-30505, are collectively
referred to as the “Anti-Car Theft Act”or
the "Act.”

While the overall purpose of the Anti-
Car Theft Act is to prevent and deter
auto theft, title I of the Act, which
authorizes NMVTIS, is intended to
address automobile title fraud.
Accordingly, the primary purpose of
NMVTIS is to prevent various types of
theft and fraud by providing an
electronic means for verifying and
exchanging title, brand, theft, and other
data among motor vehicle
administrators, law enforcement
officials, prospective and current
purchasers (individual or commercial),
and insurance carriers.? Currently, 37
states are actively involved with
NMVTIS, representing nearly 75% of
the U.S. motor vehicle population.
Specifically, 13 states are participating
fully in NMVTIS, 14 states are regularly
providing data to the system, and an
additional 10 states are actively taking
steps to provide data or participate
fully.z States that participate fully in the
system provide data to the systemon a
daily or real-time basis and make
NMVTIS inquiries before issuing a new
title on a vehicle from out of state and
preferably before every title verification,
regardless of its origin or reason.
Participating states also pay user fees to
support the system and the services
provided to the state.

In 2008, the Integrated Justice
Information Systems (IJIS) Institute, a
nonprofit membership organization
made up of technology companies, was
asked by Department of Justice's Bureau

1 Brands ara descriptive abels regarding the
status of a motor vehicle, such as “'junk,” “salvage,”
and “flood” vehicles.

2There ate currently 13 states participating fully
in NMVTIS: Arizona, Florida, [ndiana, lowa,
Kentucky, Massachusetts, New Hampshire, Nevads,
Ohio, South Dakota, Virgina, Washington, and
Wisconsin, Fourteen states are providing regular
data updates to NMVTIS: Alabama, California,
Delaware, Georgia, Idaho, Louisiana, Nebraska, New
Jersey, New York, North Carolina, Pennsylvnia,
Tennesses, Texas, and Wyoming. Ten states are
actively taking steps to provide data or participate
fully: Arkansas, Michigan, Minnesota, Missouri,
Montaina, New Mexica, Oklahoma, South Carolins,
Vermont, and West Virginia. See www. NMVTIS. gov
for a map of current participation status.

of Justice Assistance (BJA) to conduct a
full review of the NMVTIS system
architecture to identify any
technological barriers to NMVTIS
implementation and to determine if any
potential cost savings was available
through emerging technology. The IJIS
Institute report found that “the NMVTIS
program provides an invaluable benefit
to state vehicle administrators and the
public community as a whole.
Advantages of the program include
improving the state titling process, as
well as providing key information to
consumers and law enforcement
agencies.” In addition to this study, the
Government Accountability Office
(GAO) also found NMVTIS to hold
benefit potential for states, and a private
cost-benefit study also determined that
NMVTIS could provide benefits in the
range of $4 to $11 billion dollars
annually if fully implemented. NMVTIS
and its benelfits to states, law
enforcement, consumers, and others
have heen widely touted by motor
vehicle or auto-industry organizations
including AAMVA and the National
Automobile Dealers Association
(NADA), by law enforcement
organizations such as the International
Association of Chiefs of Police and the
National Sheriffs Association, by the
North American Export Committes
(NAEC), and by the International
Association of Auto Theft Investigators.
NMVTIS’s benefits have also been
recognized by national consumer
advocacy organizations, and by
industry-affiliated groups including the
National Salvage Vshicle Reporting
Program and many others, as identified
in the public comments.

NMVTIS is a powerful tool for state
titling agencies. Fully participating state
titling agencies are able to use NMVTIS
to prevent fraud by verifying the motor
vehicle and title information,
information on brands applied to a
motor vehicle, and information on
whether the motor vehicle has been
reported stolen—all prior to the titling
jurisdiction issuing a new title. In order
to perform this check, these states run
the vehicle identification number (VIN)
against a national pointer file, which
provides the last jurisdiction that issued
a title on the motor vehicle and requests
details of the motor veliicle from that
jurisdiction. Using a securs connection,
states then receive all required
information or the complete title of
record from the state of record. States
can then use this information to verify
information on the paper title being
presented.

Verification of this data allows fully
participating states to reduce the
issuance of fraudulent titles and reduce
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odometer fraud. Once the inquiring
" jurisdiction receives the information, a
state is able to decide whether to issue
a title, For states fully participating
through integrated, online access, if a
new title is issued, NMVTIS notifies the
last titling jurisdiction that another
jurtsdiction has issued a title. The old
jurisdiction then can inactivate its title
record. This action allows fully
participating jurisdictions to identify
and purge inactive titles on a regular
basis and eliminates the need for these
agencies to conduct these processes
manually. This service provides a
measurable benefit to states in terms of
cost savings. In 2007, over 18.4 millicn
title-update transactions were initiated
and over 45 million messages were
generated via NMVTIS, which allows
states to waork and communicate
securely and to perform electronic title
transactions between states.

NMVTIS also allows fully
participating states to ensure that brands
are not lost when a motor vehicle travels
from state to state. As noted above,
brands are descriptive labels regarding
. ' the status of a motor vehicle. Many
brands, such as a flood vehicle brand,
indicate that a motor vehicle may not be
safe for use, Unfortunately, motor
vehicles with brands on their titles can
- have their brands “washed” (i.e.,
removed ) from a title if the motor
vehicle is retitled in another state that
does not check with the state that issued
tha previous title and with other states
that may have previously issued titles
on the vehicle to determine if it has any
existing brands not shown on the paper
title. Because NMVTIS keeps a history
of brands applied by any state to the
motor:vshicle at any time, it protects
individual and corporate consumers by
helping ensure full disclosure so that
purchagers are not defrauded or placed
at risk by purchasing an unsafe motor
vehicle. Gurrently, there are
approximately 300,000,000 VINs in
- NMVTIS with over 40,000,000 brands-
included. NMVTIS also prevents “clean
_ title” vehicles that are actually a total

loss or salvage from being used to
generate a paper title that is later
attached to a stolen vehicle that is
“cloned” to the destroyed “clean title”
vehicle. Criminal enterprises seek these
“clean title” vehicles, which are low
cost to them (because they are destroyed
- or salvage), because it increases their
return when they sell a cloned stolen -
vehicle. It has been noted that criminal
profits in such a case can more than
quadruple ifa “clean title” vehicle is
used for cloning. Even worse, because
these cloned vehicles are able to get into
the titling systems of the non-

participating states, they often continue
to be sold to new and unsuspecting
owners. There have been cases
involving car dealers who had
purchased stolen cloned vehicles and
resold them to individual consumers.
NMVTIS also provides protections from
other types of related theft and fraud
that ultimately place lives at risk and
cost states, consumers, and the private
sectors billions of dollars each year. The
proceeds from these illicit activities
support additional crime and fraud and
even serious and violent crime. For
more information on the benefits of
NMVTIS, visit www.NMVTIS gov.

Discussion of Comments

On September 22, 2008, the
Department of Justice published a
proposed rule to implement varions
requirements concerning NMVTIS, See
National Motor Vehicle Title
Information System (NMVTIS), 73 FR
54544 {Sept. 22, 2008). The rule
proposed the imposition of reporting
requirements on junk yards, salvage
yards, and insurance carriers. In
addition, the rule clarified the funding
process for NMVTIS and the
responsibilities of the operator of
NMVTIS, statss, junk yards, salvage
yards, and insurance carriers. The
comments and the Department’s
responses are discussed below:

1. General Comments

Conumnent: Several commenters
suggested that NMVTIS will deter
various types of crime and fraud and
suggested that since the passage of the
Anti-Car Theft Act, the types of crime
and fraud, as well as the methods, have
evolved. These commenters noted that
the purpose of NMVTIS remains to
address these types of crime and fraud.

Response: DOJ agrees that since the
passage of the Anti-Car Theft Act,
crimes and crime techniques have
evolved. DOJ, therefore, has updated the
stated purpose of NMVTIS to ba more
reflective of the crime and expansive
direct and indirect fraud NMVTIS was
intended to address and is addressing
today.

Commsnt: The American Salvage Pool
Association (ASPA) commented that
junk and salvage yards have an
axemption for reporting where and
when a non-stolen verification is
obtained under 49 U.5.C. 33110, which
authorizes a system that has never been
implemented. The ASPA commented
that this exemption “is telling, however,
in linking NMVTIS[s] statutory purpose
to theft prevention, as opposed to brand
information.”

Response: In addition to the fact that
title II of the Anti-Car Theft Act

addresses fraud, it is clear that brand
information can be directly linked to
vehicle theft in addition to fraud. Law
enforcement investigations have
repeatedly shown that “clean title” total
loss vehicles are a preferred commeodity
among car cloning and car theft rings, as
they bring a higher return on
investrment. The Anti-Car Theft Act
exemption, which is in 49 U.5.C. 33111,
provides that junk and salvage yards are
not required to report on an automobile
if they are issued a verification under 49
U1.S.C. 33110 stating that the automobile
or parts from the automobile are not
reported as stolen.

2. Effectiveness

Comment; Several submissions
questioned the effectiveness of NMVTIS
in eliminating or preventing fraud and
theft. Several of these commenters
suggested the need for quantitative
proof of the system’s effectiveness
before the law should be followed. At
the same time, however, several
submissions recognized the value of
NMVTIS, As one commenter noted,
“NMVTIS would undoubtedly cut down
on the number of rebuilt wreck fraud = .
cases.”” And the State of Texas
Department of Transportation noted that
“[t]he system provides numercus
obvious benefits to titling agencies, law
enforcement[,] and vehicle sellers, as
well as consumer protection to the
buying public.”

Response: The Anti-Car Theft Act's
participation requirernents were
established based on analyses presented
at the time of the bill’s introduction and
passing. Further, an extensive cost-
benefit analysis and a Government
Accountability Office study both have
independently determined that NMVTIS
will produce a significant public benefit
that greatly exceeds the costs of
implementing the program. The cost-
benefit study found that the system is
only as effective as the number of
vehicles represented in the system. Non-
participating states create “loopholes”
where brands can be washed, aliowing
further frand in any state—participating
or not. Discussions with private-vehicle-
history-report providers and ongoing
law enforcement investigations at the
state, local, and federal levels have
shown that non-participating states are
targeted for exploitation because their
vehicle titling information is not
immediately shared with other states
and because they have no efficient
ability to inquire with all other states
that may have previously titled the
vehicle,

Feedback from participating states
points to other positive outcomes of the
program. One state reports a 17%
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decrease in motor vehicle thefts; another
reports a 99% recovery rate on vehicles
identified as stolen; three states have
identified cloned vehicles by working
together, prior to issuing new titles; and
another state reports cracking a car theft
ring responsible for cloning more than
250 cars worth $8 million. Aside from
these results, itis clear that if all states
comply with the Anti-Car Theft Act
requirements, brand washing in the way
it is most commonly conducted today
will be eliminated because there is no
other way to title a vehicle other than
going through a state titling process. The
same goes for vehicle cloning, which
would be virtually eliminated if every
state participated as required.

Moreover, Experian Automotive
reported that in the first six months of
2008 alone, there have already been
more than 185,000 titles that initially
were branded in one state, and were
then transferred and re-titled in a
second state in a way that resulted in a
purportedly clean title. Given all these
facts, we can be sure that NMVTIS will
be effective in eliminating this type of
fraud, preventing a significant number

- of crimes, and potentially saving the

lives of citizens who would otherwme
* purchase unsafe vehicles.

Ini addition to the system 8
documented valie in reducing theft and
fraud in protecting consumers, the

- system also has been shown to create
greater efficiencies within the titling
process when the inquiry and response

* are integrated into the states’ titling
processes. '

" Comment: NAEC commentad that

* . “'the effectiveness [of NMVTIS] can only

be truly measured [when] all
jurisdictions are participating, because
of the holes that are currently in the
system due to lack of full participation.”

The State of California Department of

Motor Vehicles seemingly agreed with

this comment when it noted that “these
beneficial outcomes can only be

‘achieved when all 50 states and the

District of Columbia arae participating.”

* The. Virginia Department of Motor

" Vehicles commented that “the system

- provides a great value to participating
states, and that value will exponentially

increase as ea"ch jurisdiction begins fully
participating.”

Response: DOJ agrees in part with
these assessments, As discussed above,
partial participation creates loopholes
_ that criminal organizations exploit, and,
therefore, measuring tha full benefit of
a comprehensive NMVTIS is difficult
without participation by all states.

. However, NMVTIS provides significant

benefits to participating states even

when state participation is not at 100%.

Comment: One commenter asked if
the information would have much
“practical utility,” or whether it would
only serve as further documentation of
a market that is only broadly related to
secondary criminal enterprises. The
commenter further noted that “the rule
will only spur increased sophistication
of organized crime. This increased
sophistication must be balanced against
the proposed benefits from the small
contraction in the secondary criminal
market that is assumed to occur under
this tule. One of the benefits of the
proposed rule is the documentation of
salvage pool sales. But this benefit is
limited: it will only require criminals to
go through more steps, steps that require
increased organizational skills. Hence,
although the rule may push some
criminals out of the market overall (the
less sophisticated and organized), it will
also indirectly spur increased
sophistication and organization of the
surviving criminal organizations.
Although one of the primary goals of
NMVTIS is theft deterrence, there is no
data to support the conclusion that this
portion of the criminal market will be
affected by the groposed rule,”

Response: DOJ disagrees with these
comments. Substantial evidence,
statements, and documentation indicate
that NMVTIS will impact vehicle theft
and fraud.

= Comment: Several commenters,

including law enforcement, consumer
advocates, industry associations, and
state motor vehicle administrators,
including California’s, noted that
NMVTIS is needed and will be effective
in addressing the threats of auto theft,
cloning, and fraud, and in providing
protection for consumers against fraud.

Response: DOJ agrees with these
comments and notes that the expected
benefits and positive outcomes of
NMVTIS have been confirmed not only
by government and private research, but
also by multiple representatives of every
stakeholder community affected by the
system, including state titling agencies,
state and local law enforcement,
consumers, insurance carriers, and junk-
or salvage-yard operators.

Commment: The NAEC commented that
law enforcement successes to date can
validate the benefits and costs
associated with NMVTIS and that “the
NAEC is solid in its belief that NMVTIS
is a fundamentally sound approach to
‘title washing,’ title fraud, vehicle
theft],] and public safety related to the
‘branding’ of un-road worthy vehicles in
this Country.” The NAEC provided data
from one state that uses NMVTIS and,
as a result, has identified and recovered
hundreds of stolen vehicles. The NAEC
further commented that to suggest that

the system should be cancellad
“demonstrates a lack of understanding
[of] the magnitude of the vehicla theft
problem in North America and Public -
Safety issues surrcunding ‘branded’
vehicles.”

Response: DOJ agrees with the
NAEC’s assessmant of NMVTIS.

Comment: The State of Illinois Motor
Vehicle Administration commented that
other services have become available
since the Anti-Car Theft Act was passed
and that NMVTIS shoutd “be put on
hold” while an analysis on the need for
NMVTIS can be conducted. The Maine
Bureau of Motor Vehicles suggested that
NMVTIS was not needed because
“consumers have other options for
checking vehicle title status prior to
purchase.”

Hesponse: While other fee-based
options for checking vehicle title status
are available for consumers, the ability
of consumers to check NMVTIS for
vehicle title status is required by faderal
law and a federal court order. When
fully implemented, NMVTIS will
provide assurances that no other option
can provide—complete and timely
information on all vehicles in the U.S,
The Anti-Car Theft Act provided no
flexibility for states, insurance carriers,
or junk or salvage yards to filter
information shared with NMVTIS; thus
NMVTIS will be the most-reliable
source of information once fully
implemented. Several praviders of
vehicie history information have agreed
to make NMVTIS data available as a
way of enhancing their products,
demonstrating that NMVTIS doas have,
unique value. DOJ is not in a position
to put NMVTIS on hold, as recent
litigation was based on the complaint
that DO} had waited too long to issue
NMVTIS regulations. A court has
ordered DOJ to publish thess regulations
by January 30, 2009. See Public Citizen,
Inc. v. Mukasey, No. 3:08—cv—00833-
MHP, 2008 WL 4532540 (N.D. Cal. Qct.
9, 2008},

Comment: One commenter noted that
“it is beyond the scope of the NMVTIS
mgulations to reform the process by
which insurers assign title designations;
howsver having the sales reported in a
timely fashion, and by including
appropriate identification of bath
international, domestic (out of state) and
domestic (in state) buyers, it will help
the Law Enforcement Community in its
effort to control crime and protect the

public.”

Besponse: It is bayond the scope of
NMVTIS and DOJ’s intentions to alter
insurance carrier policies and
procedures in terms of title
designations. While transfers of vehicles
from insurance carriers to others would
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likély be captured in the NMVTIS
reporting process due to subsequent
reporting by junk and salvage yards, it
is unlikely that the names of buyers will
be reported or captured in the system
because this is not a required data field.
Requiring the name of such buyers is of
significant value to law enforcement for
preventing and investigating automohile
theft and fraud. Additionally, as is
pointed out elsewhere in these
comments, establishing a “chain of
possession or custody” is important for
effective and efficient law enforcement
investigations.

Comment: One commenter noted that
“[alccording to Experian Automotive,
(PR Newswire August 25, 2008
Experian, Schaumburg, IL), in the first
6 months of 2008 alone, there have
already been more than 185,000 titles
that initially were branded in the first
state, and were then transferred and re-
titled in a second state in a way that
resulted in a ‘clean’ title. This situation
cannot be addressed without much
stronger controls and full reporting.

. There is a great deal of abuse of the title
. systemn and we regularly observe
severely damaged units that have been
given clean title designations to vehicles
.- that have massive damage. As a result,
- criminals regularly buy these vehicles
for-the paper, and steal a like vehicle
and engage in cloning or VIN
swapping.” -
"Response: Once afl states comply with
- the law, NMVTIS will protect agajnst
these types of abuses by creating a brand
history (a récord of the various brands
associated with a particular VIN) for
every vehicle, which will prevent a
future title-issuing agent from being
. unaware of a vehicle’s brand history and
will eliminate the possibility of a
vehicle being titled in more than one
state (a common occurrence today).
-Comment: Maine Bureau of Motor
~ Vehicles commented that Maine
“already has procedures in place to
check for stolen status prior to issuing
a titlo and for carrying forward out-of-
. state brands.” B
.. - Response: NMVTIS is designed to
- provide more than a simple stolen-
vehicle check. Further, neither carrying
- forward out-of-state brands based on
paper titles presented, nor checking the
paper documentation against a third-
party data provider, eliminates brand
washing. Washed brands may not
appear on paper or in third-party
databases. Because states are raquired to
report title transactions to NMVTIS and
to check NMVTIS prior to issuing a new

" - title, NMVTIS is the only system that _

can eliminate such brand washing when
. fully impleniented. No state, except
those participating in NMVTIS when

fully implemented, has any ability to
fully verify brand histories and carry
forward out-of-state brands without
manually contacting every state and the
District of Columbia prior to issuing a
new title.

Comment: One commenter noted that
“‘the benefits of NMVTIS are also not
illogical simply because concrete figures
do not exist congerning its limited
implementation.” *Given NMVTIS'[s]
[itaplementation] status, any figures
outlining the benefits would prove
highly conservative even if found. It is
not difficult to imagine though that
illegal reselling of salvaged vehicles
takes advantage [of] reporting gaps by
moving across state lines. Statistics
concerning such operations are well-
documented even if the benefits of
NMVTIS are not.” “Being able to verify
the success and results of NMVTIS thus
depends critically on the provision of
information from all states.”

Response: DOJ agrees with this
cominent,

Comment: The Missouri Department .
of Revenue commented that the system
is only as good as the number of
jurisdictions participating, and in light
of current participation levels, the state
is expending resources for data that may
not be inclusive or accurate.

Response: As of December 2008, |
NMVTIS includes nearly 75% of the
U.S. vehicle population. At the same
time, several states are actively working
towards participation in NMVTIS,
which will take NMVTIS closer to 100%
participation. With the inclusion of
insurance and junk- and salvage-yard
information, and given that many states
report to NMVTIS in “real tims,”
NMVTIS is likely to be as inclusive as
any vehicle title history database
available, even before 100% state
participation. As for accuracy, the
system currently includes only data
from state motor vehicle
administrations, and DOJ is aware of no
errors in NMVTIS, As stated in this rule,
procedures and safeguards will be put
into place to ensure identification and
correction of any errors identified. Non-
participating states, on the other hand,
are expending their resources based on
fraudulent information when they issue
titles in many situations.

3. Need and Purpose

Commeni: One commenter asked “To
what extent is consumer protection and
the prevention of fraud in the secondary
car market domestically and
internaticnally a high priority for the
agency?”

Response: The prevention of fraud
that affacts U.S. citizens, whether it be
here or abroad, and consumer protection

are priorities for DOJ and for NMVTIS.
DQJ's Strategic Plan includes in its
second goal ““Strategic Objective 2.5:
Combat public and corporate
corruptian, fraud, economic crime, and
cybercrime.” U.S. Department of Justice
Strategic Plan, Fiscal Years 2007-2012.

Commment: One commenter noted that
states often sell their vehicle history
records to private, third-party
organizations who then resell the data.
The commenter requested that the final
rule spell out that the states own the
data and that the operator of the system
may not resell the data to other
providers without authorization of the
states.

Response: While NMVTIS may
contain a subset of data on vehicles
titled within the U.S., it does not
include all of the information a state
motor vehicle administration may
possess. DOJ agrees that the state-
maintained vehicle history databases are
the province of the states, and that the
intent of the Anti-Car Theft Act was not
to create a database of information far
bulk resale. The operator of the system,
therefore, will not resell the NMVTIS
database in its entirety to anyone. Two
key goals of the Anti-Car Theft Act,
however, are consumer access to the
data and a self-funded system. For these
reasons, the operator will be allowed to
charge consumers for use,

Comment: The State of Illinois motor
vehicle administration questioned how
NMVTIS will interface with law
enfor¢ement data systems within the
state that are used to identify and “flag”
stolen vehicles.

Response; NMVTIS is not expected to
“interface” with law enforcement
systems within the state. Information in
NMVTIS related to a vehicle’s “theft
status” or history emanates from one of
two places—state brands and the theft
fila of the National Insurance Crime
Bureau (NICB}, which is derived from
the FBI’s National Crime Information
Center (NCIC). Law enforcement
systems will be able to link or connect
to the NMVTIS law enforcement access
site, however, which will include all
NMVTIS information without
restriction. NCIC will always be the -
primary repository of active theft files
for law enforcement. Stolen vehicle -
information in NMVTIS is provided
only for state titling purposes for those
states that cannot access NCIG or state-
based law enforcement systems.

“4. Prospective Purchaser Inquiries

Comment: The Idaho Transportation
Department commented that the
praposed rules included several data
elements in the requirement for
prospective-purchaser inquiry responses
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or consumer access reports that would
effectively eliminate the need for an
actual state record to be requested by a
consumer or prospective purchaser,
thereby reducing state revenues realized
from the sale of motor vehicle records.

Response: At a minimum, NMVTIS
will provide the following pieces of
information in response to an inquiry, if
that data is present in NMVTIS: (a) The
current state of title; {b) the brand
history of the vehicle; (c) the latest
reported odometer reading; and (d)
information about the vehicle’s reported
appearance in the inventory of a
covered junk or salvage yard or on any
insurance carrier determination of total
loss related to that vehicle. There are
several reasons, however, why states are
likely to continue to experience demand
for their full title records. First, states
often possess additional information
that is not anticipated to be within
NMVTIS but that is of interest to many
purchasers. This information may
include ownership information, lien-
holder information, registration
information, safety-inspection data, and
other details that the states may have
. but aré not réquired to report to

NMVTIS. Second, by providing
consumers with the current state of title,
NMVTIS sctually serves as a nationwide
- pointer that will result in an increase in
. requests for state records. And DOJ will
. direct the operator to ensure that all
consumer access portal providers
provide consumers with a link to the
state's site or to the state’s designated
. vehicle history report access point,
- enabling consumers to purchase the full
state record. Third, states are eligible to
become portal providers, thereby
capturing an opportunity to increasa
revenrlies by providing access to
- NMVTIS data and to the states’ records
- for a state-determined fee. ;

. Comment: The State of Nevada
Department of Motor Vehicles
commented that “Nevada will not allow
the unauthorized release of the title data
we send to NMVTIS. Nevada statutes
limit what data can be released and to

_ whom. Will AAMVA have the
- capability and assume the responsibility
., of prescréening those who want to
- access Nevada title data to ensure the

.. disclosuré complies with Nevada

* statutes? Will AAMVA have the
capability of collecting and forwarding
the fees currently charged for accessing
and teceiving Nevada’s title records
- without Nevada becoming a third
party?”

Response: Neither NMVTIS nor the
operator will be releasing any state's
vehicle title records. The information
that will be shared via NMVTIS is not
" - a state's vehicle title record and is

generated from the index maintained by
NMVTIS, with limited information on
the identified vehicls, as authorized and
directed by the Anti-Car Theft Act. This
federal statute provides the necessary
authorization and direction concerning
what information will be shared, how it
will be shared, and to whon it can be
shared. After providing the NMVTIS
information in response to a consumer
inquiry, NMVTIS, through the third-
party portal providers, will offer
consumers the ability to he directed to
the state of record’s Web site in order to
purchase the state’s full vehicle title
record from the current state of record.
Once that “handoff” occurs, any
decision by consumers to purchase the
state's title record will be governed by
applicable state statutes, policies, and
processes, and by the state’s vehicle-
history-report provider’s policies and
processas. NMVTIS prospective
purchaser inquiry was designed in this
way in an effort to point consumers to
state Web sites for state vehicle title
histories from that state should they be
desired and available, thus enabling
consumers to purchase the full record
and gensrating revenues for the states.

Cormment: Several motor vehicle
administration agencies and other
organizations commented that if
personal information is released by
NMVTIS to non-government
organizations, it may be in conflict with
the provisions of the Driver's Privacy
Protection Act of 1994 (DPPA). Several
of these commenters recommended that
this information only be available to law
enforcement or governinent
organizations, while others indicated
that they would be prohibited from
sharing personal information with
prospective purchasers.

Response: According to the DPPA, 18
U.5.C. 2721(b)(2), permitted uses of
information protected by the DPPA
include “[flor use in connection with
matters of motor vehicle or driver safety
and theft; motor vehicle emissions;
motor vehicle product alterations,
recalls, or advisories; performance
monitoring of motor vehicles, motor
vehicle parts and dealers; motor vehicle
market research activities, including
survey ressarch; and removal of non-
owner records fromn the original owner
records of motor vehicle
manufacturers.” In addition, 18 U.5.C.
2721(b)(3) provides additional
authorizations “[fJor use in the normal
course of business by a legitimate
business or its agents, employees, [or]
contractors.” These exceptions includs
sufficient authorization for states to
provide access to personal identifying
information, and many commenters
agreed. Nonetheless, NMVTIS includes

personal information primarily for the
benefit of law enforcement agencies,
including governmental regulatory and
compliance-monitoring agencies that
may not have immediate access to such
data or to state motor vehicle-history
files. NMVTIS will not provide personal
information in the NMVTIS central file
to individual prospective purchasers
and may not provide access to any other
type of user without securing DOJ
approval of such access.

Comment: Several commenters,
notably from the consumer-advocacy
community, encouraged DOJ to
“rminimize, to the greatest extent
possiblel,] any cost to consumers for
accessing the data base.”

Response: By statute, the fees
NMVTIS charges will not be more than
the costs of operating the system.

. Although NMVTIS does not control

what portal providers will charge for
consumer access to the data, by making
that data available to all potential portal
providers at the same price, it will be’
difficult for any provider to charge tgo
high a premium for access to that data.

Comment: One commenter noted that
NMVTIS will make it possible for users
to understand either what a state-issued
brand (i.e., statement of the condition or
prior use of a vehicle) means or to
which state they need to go to
understand the brand’s meaning. ‘Even
ifin some circumstances NMVTIS can
say nothing more than ‘branded in
jurisdiction X, at least the NMVTIS user
will know which [state] jurisdiction to
consult.”

Response: Because neither the Anti-
Car Theft Act nor NMVTIS creates
universal brands, DOJ will direct the
NMVTIS operator to ensure that
consumer-access portal providers
provide a link to brand definitions and
any available releted explanations, so
that consumers can be awars of how
brands may be defined. One of
NMVTIS's benefits is that it will
identify which states have branded a
vehicle, informing consumers of which
jurisdiction to consult for further
information, '

Comment: The State of Alaska
commented that neither DOJ nor the
NMVTIS operator should be permitted
to discount transaction fees for volume
purchasers. This commenter stated that
not discounting the price will maximize
revenue collected to offset NMVTIS -
operational costs, resulting in reduced
rates charged to the states.

Response: The volume discounts
established by the current operator have
been more effective in securing
consumer-access portal providers than
the non-discounted ratas. DOJ will
continue to monitor the fee structure to
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ensure that it is effective in securing
participating providers without
increasing reliance on state fees. Fees
generated through the portal providers
will offset the financial impact on states.

Comment: One commenter noted that
the NMVTIS prospective-purchaser
inquiry is redundant of similar services
that already exist.

Response: A significant number of
consumer advocacy, law enforcement,
and other organizations submitted
comuments arguing that NMVTIS’s
prospective-purchaser inquiry is not
redundant with existing services. For
example, NMVTIS receives certain state
data more irequently than some of the
third-party databases, and the data
NMVTIS receives includes information
that soms of the third-party databases
do not have.

Comment: The Institute of Scrap
Recycling Industries, Inc. (ISRI) argued
that the law does not give DOJ the
authority to expand NMVTIS data
collection to further the interests of a
‘particular group of stakeholders. The
ISRI expressed concern that certain

_stakeholders would promise smooth and
easy implementation of the ruls if DOJ
wete to demand collection of additional
data for NMVTIS, ‘

' Response: No individual or entity has
made such claims or promises, and DOJ

- has not expanded the scope of data to

be collected beyond that which was
intended or demonstrated to be
necessary to accomplish the program'’s
goals as set forth in statute.

&. Privacy

.Comment: One commenter noted that
“[t]here are provisions in law in regards
to privacy of individual identity that do
not appear to be satisfactorily addressed
_ in this document.” Another commenter
noted that it will not send any names to
NMVTIS because names do not validate
a title and because of concerns over
compliance with the DPPA. The
.. Virginia Department of Motor Vehicles
- comimented that NMVTIS was intended
as a. pointer system, and it is not
- necessary for that pointer system to
include all data fields, particularly
piivate information. AAMVA also
" recommended against requiring owner
name in the NMVTIS central file for
privacy and cost reasons.

. Response: DOJ takes thase concerns
very seriously and agrees that privacy

. interests must be protected. While

- naries may not be needed to validate a
_ title, names are relevant and necessary

from a law enforcement perspective,

and in certain other situations, To

ensure the protection of privacy,

however, DOJ has amended the ruls to

provide that no privacy fields shall be

available without DOJ approval to any
NMVTIS user, other than state-titling,
law enforcement, or other government
agency. Additionally, the operator shall
ensure that no individual prospective
purchaser has access to any personal
information. DOJ will require that the
operator of NMVTIS have an approved
privacy policy in place that describes
how the operator will ensure adequate
privacy protections, consistent with the
DPPA and other relevant statutes.

Comment: NAEC noted that data
privacy fields should be available for
law enforcement purposes.

Response: DOJ agrees with this
comment, .

Comment: The Automotive Recyclers
Association (ARA) and ISRI both
emphasized that confidential business
information, such as the number and
type of automobiles processed by
individual junk and salvage yards in a
given period of time, the sources of
those vehicles, and related information,
should not be released to the public or
other data providers.

Response: The operator will not
disseminate this type of information to
any non-governmental entity or’
individual, and this information will
not be available to prospective
purchasers. DOJ will closely monitor
this aspect of the system to ensure that
access to sensitive or personal data only
proceeds with DOJ approval.

Comment: Several commenters
requested clarification in the final rule
on any liability or immunity for
providing data to NMVTIS as the Anti-
Car Theft Act requires.

Response: The Anti-Car Theft Act
grants certain immunity for those
reporting data to the systerm. The scope
of this immunity is described in the Act
at 48 U.S.C. 30502(f) and does not
require clarification.

Comment: Several commenters
recommended maintaining provisions
for accessing personal information to
qualified DPPA commercial consumers,
so that entities that currently work with
the states to access this information
could continue to do so, which would
benefit the states and NMVTIS.

Response: Providing continued access
to these entities may facilitate effective
and efficient service to the states, but
such access may only occur with DOJ
approval, and may also require
compliance with state application and
certification processes and procedures.
In most cases, these entities will only
use NMVTIS as a pointer to connect
with and access the state’s data,
including personal information, if the
state provides for that access.

6. Timely Reporting

Comment: Several commenters,
including several national consumer-
advocacy organizations, requested that
dispositions by insurance, junk, or
salvage sales to other entities be
reported at the time of the sale and
include the identity of the buyer, which
would support law enforcement
investigations into fraud and theft. The
National Salvage Vehicle Reporting
Program also commented that salvage
pools should be required to report sales
within one business day of the sale in
order to reduce fraud and theft.

Response: The reporting of
dispositional information is critical and
needs to be timely, but the DOJ cannot
require that the reporting be anything
other than monthly in accordance with
the requirements of the Anti-Car Theft
Act. DOJ has added a requirement for
such entities to report the name of the
primary buyer of such vehicles,

Comment: ARA and ISRI commented
that junk- and salvage-yard operators
hiave an interest in reporting efficiency
and recommmended that such entities be
permitted to report the ultimate
intended disposition of the vehicle at
the time of initial reporting. ASPA also
raported that requiring an entity to
continuously report that a vehicle is in
its inventory is inefficient and pointless.

Response: In cases where the ultimate
disposition is known with certainty,
junk- and salvage-yard operators now
will be permitted to report disposition
in their initial report. The reporting
entity is responsible for ensuring that
the vehicle is disposed of in the manner
reported or for filing an updated report
to account for a different disposition. In
response to concerns of reporting
inefficiency, BOJ notes that entities
report once when the vehicle enters the
inventory and are only required to
report again on that vehicle if they need
to update the record. Should the
disposition be known at the time of
initial reporting (e.g., “‘sale”), the entity
would only be reporting once on each
vehicle, -

Comment: One state motor vehicle
administration and other commenters
asked that insurance carriers report
more frequently. That state motor
vehicle administration noted that “if a
vehicle is damaged on the 5th day of the
month and the insurance carrier has
already sent [its] file for the month, the
state will not know of the damage until
the following month’s update.” Several
commenters representing nearly every
stakeholder group noted that it was
important for the reporting into
NMVTIS to be timely, ideally in “zeal
time.’’ Experian Automotive commented
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that a monthly reporting requirernent
would be slower than the current |
industry practice for insurers.

Response: The 16-year-old language of
the Anti-Car Theft Act is no longer
consistent with business practices in an
electronic age. Nonetheless, the
language of the Anti-Car Theft Act
provides no flexibility with regard to
this reporting requirement. DOJ does
strongly encourage, however, that all
reporters provide data to the system as
quickly as possible, preferably within 24
hours of acquisition, determination, or
othar reporting trigger. DOJ expects to
highlight such reporting efficiencies and
stakehalder participation cn its official
NMVTIS site, www.NMVTIS.gov.

7. Third-Party Reporting and Reporling
Exceptions

Comment: Two commenters argued
that an exception allowing junk- and
salvage-yard reporting to occur through
a state titling agency was flawed. One of
thess commenters suggested that all
" junk and salvage yards should be
required to report directly into NMVTIS,
The NADA also commented that
allowing this exemnption would only
serve to create a loophole, particularly
in cases of conflicting definiticns among
the states and between states and the
- Ariti-Car Theft Act. Instead, NADA
suggested allowing an exemption in
© cases wWhere an insurance carrier reports
to a third party that has no definitional
restrictions, such as the NICB, that can
transmit the information to NMVTIS
without concern for conflicting
definitions.

Response: While DOJ will take steps
to ensure data integrity and quality, it
would be unreasonable to prevent third-
- party reporting. Ultimately, insurance
. crriers and junk and salvage yards are
*" responsible for their compliance with -
the Act, including the reporting of
- required information. These reporters
must ensure that they are compliant
with the reporting requirements for
. every vehicle handled. If such reporters
cannot be certain of a third party’s
ability to provide the required
information into NMVTIS, the reporter
must report through a different third-
party provider. Additionally, certain

" states Tequire this reporting, and

therefore, a duplicate reperting structure
- would continue to exist even if DOJ did
not allow junk or salvage yards to report
through states. For purposes of
clarification, however, the Anti-Car
Theft Act does not provide a specific
exemption for insurance carriers to
teport through states, as it does for junk-
and salvage-yard operators. Instead, DOj
hds provided an exemption for
insurdnce carriets to report to NMVTIS

through an identifiad third party that is
approved by the system operator. DOJ
and the operator have attempted to
identify potential third parties that can
report to NMVTIS who already receive
this type of information from insurance
carriers and junk- and salvage-yard
operators,

Comment: ARA commented that
pursuant to the Act, “'junk and salvage
yard operators are not required to report
on a vehicle when they are issued a
verification stating that the automobile
or parts from the automobile are not
reported as stolen.”” ARA argued against
the exemption’s implement on the
grounds that the exemption is
“completely unworkable” without time
limits on the verification and other
controls, and because the exemption
creates a ““significant loophole that
could foster additional illegal activity.”

Response: Pursuant to the Anti-Car
Theft Act, a junk or salvage yard that is
issued a verification under 49 U.S.C.
33110 stating that an automabile or
parts from that automobile are not
reported as stolen is not required to
report to NMVTIS. Therefore, the
Department has retained this exemption
from NMVTIS reporting in these
regulations.

Comment: The ARA commented that
it appreciates attempts to exempt
reporting by junk and salvage yards that
already report to a third-party
organization that is sharing its
information with NMVTIS. The ARA
further commented, however, that yards
not currently participating with a
cooperating third party will need a

-separate reporting mechanism that is

labor efficient and economical in order
to report NMVTIS information.
Response: DOJ agrees, The operator
will designate at least three third-party
organizations that have expressed a
willingness to share with NMVTIS
information that they receive from
insurers and junk and salvage yards. In
addition, DOJ will endeavor to identify
a reporting mechanism that is “‘sector”
and “stakeholder” neutral, Third-party
providers need to be identified who will
provide the information to the
stakeholders or allow such third-party
providers to charge a nominal fee for
collecting and reporting the information
on behalf of junk and salvage yards, DO]
hopes to identify providers that do not
charge fees, but this is difficult with
sector-or stakeholder-neutral providers.
Comment: Several state motor vehicle
administrations commented on the
third-party exemptions provided in the
proposed rule, One state motor vehicle
administration commented that it
currently has soma but not all of the
information required for junk and

salvage reporting. The state suggested
that it does not have the resources
available to accept and report all of the
information required from junk and
salvage yards. Another state motor
vehicle administration made a similar
point and stated that the requirements
effectively establish an inefficient dual-
reporting requirement. Another
suggested that the phrase “‘or cause to be
provided on its behalf” be clarified so
that it is clear that states do not have a
responsibility to report insurance, junk,
or salvage information to NMVTIS on
behalf of these organizations. The State
of New York commented that it receives
reports from junk and salvage yards in
paper, that it does not process all of the
reports received, and that the processing
tirne may be beyond the reporting
timeframes required of junk and salvage
yards. Another asked that entities
reporting to states as their chosen
method of compliance be required to
certify that they are mesting their
reporting requirements by reporting to a
specific state or states. .

Response: A state’s willingness to
make such alterations to accommaodate
third-party reporting is strictly
voluntary. Junk and salvage yards in
states that cannot accommodate third-
party reporting as required by the Anti-
Car Theft Act and the rules will have
other options for compliance reporting.
While DOJ is committed to avoiding
inefficient procssses, DOJ is not able to
gliminate data fields for the sake of
efficiency alone and is not willing to
impose additional requirements on the
states to expand data collection and
reporting on behalf of junk- and salvage-
yard operators,

Comment: ASPA commented that
while the proposed rule allows states to
share junk and salvage information with
NMVTIS, the inclusion of this data in’
state title information systems would be
based on the state's definition of
“salvage” and “junk” vehicles. ASPA
gues}tioned how the state would report

ata that it may not have because that
state does not require submission of that
data.

Response: The rule requires that junk-
and salvage-yard reporting by or
through states must include all of the
data that junk- and salvage-yard
operators are required to report. State
definitions of “salvage” or “junk” do
not alter a junk-or salvage-yard
operator’s responsibility to report
vehicles in its inventory, If junk- and
salvage-yard operators are not reporting
all of the required data to the state, or
the state is not able to report all of the
data to NMVTIS as required of the yard,
the junk or salvage yard must report
independently of the state.
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Comment: ASPA contended that the
provisions of the proposed rule with
regard to the direct-reporting
exemptions for junk or salvage yards
that already report inventories to the
states appear to conflict with the
wording of the statute that ASPA
described as “only requirfing] the
reporting of acquisition” of such
vehicles.

Response: The Act specitically spells
out what information is to be reported
by junk and salvage yards and requires
junk and salvage yards to report more
than the mere scquisition of the vehicle.

8. Total Loss Definition/Fair Salvage
Value

Conunent; One commenter expressed
concern at the reference to ““fair salvage
value.” Any vehicle with a high salvage
value will be totaled with a lower
damage appraisal, and any vehicle with
a low salvage value will be totaled with
a high damage appraisal. The
commenter noted that without
uniformity as to the assignment of the
salvage declaration, consumer
protection canmot be guaranteed. The
commenter argued for a more uniform
" definition of total loss that is not driven
" by the salvage value, noting that “[t}his
- proposed market assessment of the
vehicle value can either make or break
the rule.” Othiers commented positively
. on the use of a “value-based” definition.
Response: DOJ used this reference
- because it was required by the Anti-Car
* Theft Act. DOJ understands that there
are different ways or bases for '

" determining total loss, and that different
stakeholders may argue for different
standards based on their interests.

Comment: Nationwide Mutual
Insurance Company commented that
Congress specifically granted the DOJ
authority to collect information from
insurers on vehicles that such insurers
have “obtained possession of”’ and
determined to be “junk automobiles or
salvage automobiles.” Nationwide

" further commented that “{i]t is not
- logical that declaring a vehicle a total
loss should trigger reporting of the total
loss automobiles as salvage and/or junk.
The determination of [a] vehicle as a
total logs can be based upon other
economic considerations not reflective
- solely on the actual cost of reporting the
- vehiele. Therefore, we assert that the
- inclusion of total loss information in the
‘proposed rule is inconsistent with our
" understanding of the intent of the
‘Response: DOJ disagress. DOJ is
mandated to require reporting of
*“salvage" vehicles, which DOJ has
determined to include those vehicles
determined to be a “total loss.” DOJ

recognizes that, in certain
circumstances, the decision to declare a
vehicle a “‘total loss™ may be based on
other determinations, such as the fact
that a vehicle has been stolen. To
address this issue, insurance carriers are
strongly encouraged to include with
"“total loss” reporting the primary reason
for the determination. Doing so not enly
would provide a better position for
insurance carriers, but it also would
allow the consumer to be aware of the
specific circumstances for the
determination. DOJ does not agree that
“obtained"’ should be defined in such a
limited way to include only ownership.

Comment: Nationwide Mutual
Insurance Company commented that
DOJ should clarify the definitions of
junk and salvage by requiring insurers
to report on those automobiles titled as
“junk’’ or “salvage” under the laws of
the state where the insurer obtains title
to the motor vehicle.

Response: DOJ disagrees and notes
that not even half of the states require
such titles or brands (see Texas’s
comment below). Such a definition,
therefore, would create a significant
loophole that would be counter to the
consumer-protection intentions of the
Anti-Car Theft Act. ’

Comment: The State of Texas
Department of Transportation
commented that ““ ‘Total loss’ is not a
term used in Texas salvage motor
vehicle law and has no bearing on
whether a vehicle is determined to be a
salvage vehicle. A vehicle can be
considered a “total loss’ by an insurance
company, but not be branded as salvage
bacause the vehicle does not meet the
definition of salvage in the title state.

* * * Use of this term could be
problematic if NMVTIS shows a vehicle
as a total loss and the Texas records
indicate nothing.”

Response: The requirement for
insurance carriers to report “total loss”
information is put in place for exactly
this reason—vehicles that are salvage
may not be branded as salvage by many
states. To resolve this discrepancy,
NMVTIS blends reported information
from multiple sources so that
prospective purchasers are aware of the
vehicle's true history and can avoid
being defrauded and placed in an unsafe
vehicle. The presence of “total loss”
information in the absence of a state
salvage brand will need to be explained
by portal providers, so that prospective
purchasers (and others) are aware of
what the apparent discrepancy means,
and how it occurs, DOJ doss not expect
states to take any action based on this
information that is not authorized in
state Jaw and does not believe that it

was the intention of the Anti-Car Theft
Act to require them to do so.

Comment: Several insurance-related
associations commented that “{t]he
statute requires that insurers report junk
and salvage automobiles, yet the
regulation would require reporting of
‘total losses,” a term that would include
some automobiles that are not junk or
salvage. It is axiomatic that a regulation
cannot expand the limits of a statute,
and especially if in doing so, the
regulation imposes added burdens and
costs. Not only is such expansion
inconsistent with the underlying statute
but there is also nothing in the Court's
order in Public Citizen et al, v. Michael
Mukasey that mandates or authorizes
any such expansion of the statutory
definition of automobiles to be
reported.”

These commenters further noted “that
the statutory definitions of ‘junk’ and
‘salvage’ in 49 U.S.C. 30501 are not used
by most state or insurance carriers. To
enable consistency with the existing
state laws and data systems and thereby
to expeditiously implermnent NMVTIS,
we request that the last sentence of
Section 25.55(a) be amended to read in
the final regulation: ‘An insurance
carrier shall report on any automobile
that it has daetermined to be a junk or
salvage automobile under the law of the
applicable jurisdiction.” This approach
makes sense because since the Congress
enacted this statute in 1992, most states
have defined the meaning of ‘junk’ or
‘salvage.’ These state laws represent the
best understanding of these terms today.
Requiring their uss by regulation would

implement the spirit of the law in a

practical way. Data reported by insurers
in this manner will also be consistent
with data reported by the states.”
Opposing this view, consumer-
advocate litigators commented that
“[t]he Insurers comment that ‘any
expansion via regulation of the
categories of automobiles for which
reporting is mandated * * * would be
unauthorized. * ' * ** However, they do
not suggest that it is outside the scope
of the Department’s authority to provide
construction for such terms in the
statutes. It is obviously the duty and the
province of the Department to use its
broad discretion in construing these
terms.” The consumer-advocate
litigators further commented that the
nule’s enabling of electronic reporting
through third parties that may already
have access to the data addresses the
need for reporting in the least- ,
burdensome and least-costly fashion.
These commenters further argued that
“[tlhe Insurers take issue with the
Department's proposal to provide that a
vehicle treated as a total loss is deemed
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a salvage vehicle, However, it is
squarely with the Department’s
province to make the determination that
the fact that a vehicle has been treated
as a total loss indeed is evidence that it
is a *salvage’ vehicle, and that both i
legally and practically the vehicle is a
‘salvage’ vehicle. Similarly, it is
necessary, in carrying out the clear
protective purposes of the statutes, that
this construction be given to these
terms. * * * The Insurers next propose
amending the last line of § 25.55(a) to
state ‘An insurance carrier shall report
on any automobile that it has
determined to be a junk or salvage
automobile under the law of the
applicable jurisdiction.’ Such a change
would incorporate the limitation they
seek of disregarding total loss vehicles.
It also appears to be an attempt to
require that state definitions of ‘junk’ or
‘salvage’ be substituted for the
definitions in the statutes, rather than
additional to and supplementary of
them. That would be entirely improper,
of course, defeating the central purpose
of providing a national definition of
‘salvage’ that sets a floor for reporting,
not a ceiling.” These commentlers
“further noted the “extraordinary
patchwork of state laws regarding title
‘brands’ and even the terms used for
labeling ‘salvage’ or ‘total loss’ vehicles.
The uniform minimal reporting
standard provided by the NMVTIS
statutes is of critical importance.”
Response: DOJ agrees that it possesses
. authority and responsibility to provide
- the definition of these terins. .
Additionally, in order to meet the
requirements of the Act with regard to
providing prospective purchasers with
- the information needed to make an
informed purchase decision, and in
order to inform state title
administrations and law enforcement of
that vehicle’s histary, full disclosure of
total-loss information is needed
regardless of a state’s action or inaction
- on that vehicle. :
‘Comment: Several insurance-related
organizations and associations
commented that **{slection 25.55(a)
states that the insurer must report
" automobiles that it has obtained
‘possession of and has decided are junk
- automobiles or salvage automobiles.’
The term possession is not clear, To be
workabls, ‘possession’ should be
- construed as ‘the titled owner’ as
* represented on the certificate of title, -
because insurers would only be able to
report on those automobiles to which
they are titled owners, Otherwise, they
do not record *possession’ of
automobilés and could not report
them.”

The insurance-related organizations
further commented that “[r]eplacing
‘possession’ in the regulation with
‘titled owner’ would also be workables
and consistent with the remainder of the
sentence which requires that insurers
must report automobiles which they
possess and have decided they are junk
or salvage automobiles. Both the
‘possession’ and ‘decision’ are
manifested by re-titling, which is
reportable by insurers in an sfficient
manner. Therefore, the language would
read, ‘a report that contains an
inventory of all automobiles of the
current model year or any of the four
prior model years, that the carrier
during the past month is the titled
owner and has decided are junk
automobiles or salvage automobilses.””

Opposing this view, several
consumer-advocate litigators
commented that while the term is not
clear and needs construction in
furtherance of the protective purposes of
the statute, they disagreed with the
insurers’ proposed substitution of “is
the titled owner of” for “has obtained
possession of” in section 25.55(a). These
commenters further noted that the effect
of the insurers’ comments would be to
“gliminate any reporting requirement of
salvage vehicles by insurance carriers
whatsoevar for all but those vehicles
that they do in fact actually title in their
name. There are innumerable reasons
why, and methods by which, they may
legally in many instances not obtain
titles to salvage vehicles in their names
under the existing hole-laden patchwork
of state laws. In addition, if this change
were made, and if they hlatantly
violated a state law by failing to get a
salvage title issued in their names, they
would appear not to be in violation of
the federal law by not reporting to
NMVTIS, because they would not have
been the ‘titled owner.’ The opposite
construction of ‘possession’ is crucial,
In fact, the very example they provide
of a salvage vehicle that comes into thsir
possession but that they do not title
shows how NMVTIS should work to be
effective: They should report such
vehicles. If there are multiple reports on
the same vehicls, there is no harm done;
but if such salvage vehicles are not
reported, there is every harm done.”
Other consumer advocates commented
that “possession” should be defined to
include both actual and constructive
possession and should include
exercising control over an automobile
directly or indirectly.

Response: Limiting insurance
reporting to those vehicles owned by
insurance companies would create a
large loophole through which total-loss
or salvage vehicles would remain under

“clean title.” Such a locphole was
clearly not intended to exist under
NMVTIS, and ir order to provide
consumer protection against fraud,
insurance carriers must be required to
report on all vehicles that they
determine to be a total loss.

Cornment: Several insurance-related
organizations and associations
commented that “‘(s]ection 25.55(b) sets
forth the mandatory data elements. We
believe that applying the following
interpretations will allow a reporting
systern to be put in place that complies
with all aspects of the statute, including
the least burdensome and costly’
directive and that can reascnably meet
the Court’s deadline in Public Citizen ot
al. v. Mukasey.

“a, VIN. This can be reported.

“h. The date on which the automobile
was obtained or designated as a junk or
salvage automobile. Again, interpreting
this requirement to mean the date on
which the automobile was re-titled
junk’ or ‘salvage’ comports with legal
and practical considerations and would
be most cost effective,

“¢. The nama of the individual or
entity from whom the automobile was
obtained or who possessed it when the
automobile was designated as a junk or
salvage automobile. Again, as set farth
above, the only cost effective way for
insurers to meet this obligation is to
construe it to mean the name of the
{nsurer when the automobile was re-
titled. Providing the name of the
individual or entity from whom the
automobile was obtained does not
provide useful information to law
enforcement or consumers.

“d. The name of the owner of the
autamabile at the time of the filing of
the report. In most instances, this will
be the buyer of the salvage or junk
aufomobile, or the insurance company
when the insurance company retains
ownership, for instance to crush a junk
vehicle.”

Opposing this view, several
consumer-advocate litigators _
commented that the insurers suggest
‘that the regulations should provide that
they do not have to report the name of
the person from whom a salvage vehicle
was obtained. This is directly contrary
to 49 U.5.C. 30504(b)(3). The ownership
trail of all of these vehicles is critical for
law enforcement and consumer
investigative purposes, and Congress
noted that by writing it into law."”

The consumer-advocate litigators
further commented that “[tlhe Insurers
also suggest that the 'owner of the
automobile at the time of the filing of
the report’ would normally be the buyer
of the salvage vehicle, and would only
be the insurance carrier if it retained
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ownership to crush a vehicle. I submit
that it is important that both the buyer
and the insurance carrier be identified
under the regulations.”

Response: DOJ agrees with the
comments of the consumer-advocacy
organizations and has retained the total-
loss reporting requirements that were
included in the proposed rule.

Comment: Several commenters,
including the NADA, ARA, Experian
Automotive, the National Salvage
Vehicle Reporting Program, insurance
services organizations, consumer
advocate attorneys, and others,
expressed strong support for DOJ's
“modernization and clarification of
language found in the Anti-Car Theft
Act related to salvage and junk vehicles,
to include within this the requirement
to report on all total loss vehicles,
including those recognized by the state
and those not recognized by the state
but determined a total loss by an
insurance carrier,” Several of these
commenters also pointed out that many
total-loss vehicles do not recsive salvage
brands due to varied and unreliable
state definitions and criteria. Relying on
state definitions of “‘salvage,” therefore,
would be highly inconsistent, would
perpetuate fraud and theft, and would
tail to accomplish the objective,
Comments submitted by Amica Mutual
Insurance Co. underscore the need to
collect ““total loss” data. Such data
provides additional consumer
protection, potentially decreases
fraudulent activity, and reduces the
number of unsafe vehicles in the
marketplace.

Response: DOJ agrees with these
comments.

" Comment: The NADA, ARA, National
Salvage Vehicle Reporting Program,
several national consumer-advocacy
organizations, and other organizations
commented that the proposed rules fail
to require insurance carriers to repaort all
vehicles that they declare a total loss,
including those retained by insureds.
Often, individuals who retain
possession of their “total loss” vehicle
can avoid disclesure, or they may not

- apply for salvage titles. The NADA

comimented that the final rule should be
revised to eliminate the concept of
possession and instead focus on those
insured motor vehicles that the
ihsurance company declares, ar the
applicable jurisdiction defines, to be a
“total loss.” |
Response: DOJ disagrees that the
proposed rule puts such a limitation in
- place. DOJ requires that insurance
" carrters who declare a vehicle a total -
loss and allow the insured to retain the
vehicle must still be required to report
such declarations.

Comment: The NADA commented
that “total loss” should be defined
broadly to capture all total-loss vehicles.
“The final rule should not define ‘total
loss’ in Section 25,52, but rather should
define ‘total loss maotor vehicle’ as ‘those
motor vehicles determined to be a total
loss under the laws of the applicable
jurisdictions and those designated as a
total loss by each insurance company
under the terms of its policies.’”

Response: DOJ appreciates this
clarification and agrees that “total loss”
includes all total-loss vehicles.

Comment: ASPA commented that
**[wlhen an automobile is classified as a
total loss by an insurance company, it
does not necessarily mean that the
automabile is a *salvage automobile.” On
page 54546 of the Federal Register, in
Section 2 ‘Insurance Carriers,’ the
explanation of the Proposed Rule
expands the definition of ‘salvage
automobiles’ when it states: 'For
purposes of clarification, the
Department of Justice has determined
that this definition [salvage
automabiles] includes all automobiles
found to be a total loss under the laws
of the applicable jurisdiction or
designated as a total loss by the
insurance carrier under the terms of its
policies.’”

“In common usage, ‘salvage’ is not
synonymous with ‘total loss.” There are
many circumstances in which an
insurance company may declare a
vehicle a ‘total loss,” but the vehicle
does not meet the ‘salvage’ definition of
the relevant state. If a stolen vehicle is
not recovered quickly, the insured may
ba paid for the missing vehicle. If the
vehicle is later recovered in a largely
undamaged condition, the vehicle,
although a ‘total loss’ due to its late
recovery, may not meet the relevant
‘salvage’ definition and, often, is sold by
the insurer with a ‘clear’ (i.e., not
branded) title. The definition in the
Proposed Rule lumps this undamaged
theft recovery into the ‘salvage’
definition, thus devaluing the vehicle
and, again, creating confusion about the
applicability of the laws of the relevant
state.”

ASPA further commented that
“[m]ore generally, pursuant to 49 U,5.C.
30501(7), ‘salvage automobile’ is clearly
defined as ‘an automobile that is
damaged by collision, fire, flood,
accident, trespass, or other event, to the
extent that its fair salvage value plus the
cost of repairing the automobile for legal
operation on public streets, roads, and
highways would be more than the fair
market value of the automobile
immediately before the event that
caused the damage.” This definition is
both clear and unambiguous on its face

and, therefore, requires no
‘clarification.’”’

“In the Proposed Rule, the DOJ is
attempting to expand the definition of
salvage automobile ‘{f]or purposes of
clarification’ to include automobiles
determined to be a total loss under the
law of the applicable jurisdiction or
designated as a total loss by the insurer
under the terms of its policies. We
contend that this significant expansion
of the definition is not necessary, and
that the proposed definition actually
contradicts accspted custom and usage
within the insurance and salvage
industries.

“The DOJ's proposed amendment to
the definition of salvage automobile
would subject many clear title
automobiles to the reporting
requirements of NMVTIS. This is
problematic, and is clearly not what
Congress envisioned when it created the
definition for salvage automobile. In
Chevron U.8.A., Inc. v. Natural
Resources Defense Council, Inc., 467
U1.S. 837 (1984), the Court implemented
a two-part analysis to determine the
appropriate standard of review towards
a government agency that attempts to
amend statutory language. Here, since
the cwrrent definition of salvage
automobile is not ambiguous, the
proposed ‘clarification’ by the DOJ is
not based on a permissible construction
of the statute and should not be
allowed.” :

Response: DOJ disagrees. Total-loss
vehicles are just that—a total loss—at
the time the determination is made.
Total-loss vehicles fall within the
definition of “salvage’ and must be
reported. In responss to other
comments, DOJ notes that insurance
carriers are strongly encouraged by the
final rule to report to NMVTIS the
primary reason for the determination of
total loss, addressing this commenter’s
concerns specifically and providing
much-improved disclosure for
COTISUINETS,

Comment: One submission argues for
“ths necessity of all states to adhere to
the Unjform Certificate of Title Act.” “If
the state has a different definition of a
Salvage vehicle the branding naw
becornes an arbitrary issue.”

Response: The Uniform Certificate of
Title Act and the benefits of uniform
titling procedures aside, the Anti-Car
Theft Act does not require States to
adaopt standard brand labels or
definitions. NMVTIS has a process in
place to record each state’s unique
brarid label and to relate it to one of the
78 brand types used in the NMVTIS
database. The state’s brand labels and
definitions remain unchanged i
NMVTIS. :
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9. Chain of Custedy/Names of Those
Who Provided/Those Who Purchased

Comment: One commenter noted that
“[t]he Teporting requirement of the junk
and salvage yards may need some
change. There are many different routes
for a vehicle to come into a yard, very
often it is not by the ‘owner of record’
or the titled owner. A more definitive
approach to recording the information
of the entity placing the vehicle into the
salvage yard should be taken, more
identifying information regarding the
entity placing the vehicle into the
salvage yard should be captured. * * *
How does the system handle thisin a
manner that will notify the title State of
a cancel record and provide a bona-fide
chain of events leading to the yard?”

Response: The reporting requirement
for junk and salvage igs to
every vehicle regenlless of what ©
it took into the yard or who brought i
the vehicle-Fiirther, TTi-the
respentibility of the junk or salvage
yard to provide, among other data, the-

/x{ame of the individual or entity froni

7

{
/
i

N

whom the automobile was obtairied.
The NMVITIS reporting requirements
do not affect existing stdte-level
requirements for juilk- and salvage-yard
operators to piovide states with a notice
of title 67 record cancellation and any
data fields required in such

. notifications, NMVTIS will not issue .

such notifications to states, but states
will be able to view the reported
salvage- or junk-yard status of any
vehicle at any time. With the

~ cumulative vehicle histories constructed

in NMVTIS, states and law enforcement
can identify the ““chain of events” with
reliability once there is full system -
participation.

- Comment: One commenter noted that

“stolen” designations or notifications .

sometimes are not made when a vehicle
is first reported stolen, In these
instances, the cornmenter suggested that
law enforcement may receive a false

_ negative response on a stolen check due

to this delay. The commenter suggested
that the system provide a notification to
law enforcement officers filing a report

on a stolen vehicle that a prior stop and

. “stolen” check was made on the
.~ vehicle, providing notification and an.

investigative lead to the reporting officer
of where the vehicle was stopped and
who made the stolen inquiry. Another
commaenter noted that stolen-vehicle
information is not required to be in
NMVTIS, and nothing in the regulations
requires a state to check NCIC before
issuing a title,

* Response: NMVTIS is not intended or
expected to replace the information or

. services available to law enforcement .

through NCIC. NCIC is and will remain
the primary system used and relied
upon by local law enforcement to check
the "stolen” status of a vehicle.
NMVTIS's capturing of “stolen” status
and history information is to inform
stata titling agencies and others who
may not have access to NCIC that a
vehicle was at one time reported as
“stolen.” Stolen vehicle information is
included in NMVTIS via NICB so that
states that do not have access to NCIC
can be apprised of a vehicle’s
questionable status before issuing a new
title,

Comment: The National Auto Auction
Asseciation commented that “NMVTIS
should include lien holder names and
license plate numbers” for various
Teasons. :

Respense; While DOJ will authorize
the operator to seck additional
information for NMVTIS as may be
necessary to accomplish program goals,
DOJ will not require these data fields to
be included in NMVTIS. -

Comment: The National Auto Auction
Association commented that DOJ should
clarify in the final rule whether data
maintained in the NMVTIS central file
is to be considsred the official legal
record of a jurisdiction’s data.

Response: The official record for any
vehicle will be determined by the state.
However, NMVTIS is expected tobe a
reliable source of title information that
users can rely on to make decisions.

10. Brand Definitions

Comment: One commenter asked,
““[h]ow is the branding procedure
determined? Is there a preexisting
national standard for what brands exist
and how a vehicle is classified under
such brands or is the determination
made on a state-by-state basis? If the
standard is national (which would make
sense given the national objective),
maybe a list of definitions of the
applicable brands should be placed in
the rule’s definition section.” Another
commenter noted that the development
of standardized definitions and brands
for all states would be extremely
beneficial in ensuring that the intent of
NMVTIS is fully recognized. Several
state motor vehicle administrations
pointed out that the definitions of
“salvage” and “total loss” in the
proposed rule are different from state
definitions. Another commenter noted
that to add information based on the
definitions in the proposed rule will
conflict with State definitions of brands,
compromise the integrity of the
NMVTIS database, and reduce the value
of the information in the database,

Response; NMVTIS does not affect
state branding procedures, and the Anti-

Car Theft Act did not require a national
standard for branding. Although
differing definitions may create
complexity in deciphering a vehicle’s
brand history, NMVTIS will accept any
official state brand and will share that
brand with other states, thereby relating
thatbrand to a brand type or “NMVTIS
Brand.” Users of NMVTIS will notice
state brands as well as a separate
category for insurance, junk, and salvage
information, if any is available. The
differences in these reporting streams
also will be defined so that users will
know if a vehicle has been or is a junk
or salvage automobile by virtue of a
state brand indicating such, or by an
insurer’s determination that the vehicle
was a total loss. Consumers and others
also will he advised if a vehicle has
been in the possession of a junk or
salvage yard. Information is reported by
multiple data sources and is reported in
a segragated fashion with links for
explanations,

Comment: ASPA provided the
following example as evidence of the
problems that would be created by the
proposed rule: “Michigan’s salvage law
covers current model year passenger
vehicles and those of the preceding five
model years. Therefore, a 2002
passenger motor vehicle does not
become a ‘salvage vehicle® or a ‘scrap
vehicle’ in Michigan, regardless of the
fact that the vehicle has been damaged
and ‘totaled’ by an insurance carrier. In
this situation, Michigan, when reporting
to NMVTIS, presurnably would not
include the car in the state's branded
title submissions. An insurance carrier
reporting ta NMVTIS presumably would
not include the car because it is outside
of the age limitations applicable to
insurance carriers. However, a salvage
yard or junk yard, using the definitions
in the Proposed Rule, presumably
would report the vehicle as a ‘salvage
automobile’ or a ‘junk automobile,’
when reporting to NMVTIS. So, fora
state or other inquirer of NMVTIS,
NMVTIS will show that the vehicle has
a salvage or junk history. This occurs
regardless of the fact that the relevant
state did not deem the vehicle salvage
or scrap.”’ .

Respense: This comment offers an
excellent example of how NMVTIS
reporting will fill the holes that
currently allow salvage or junk vehicles
to remain unbranded, creating
opportunities for theft and consumer
fraud.

11. Brand Washing

Comment: One commenter asked “if
brand information is already collectad
by states, how exactly would brand
‘washing' occur? If the retitling state
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checks the title of the previous state
wouldn’t that information be included
with the title?”” Another commenter
recommended that NMVTIS retain a
prior state’s brand history even when a
state does not accept a previous state’s
brand.

Response: Brand histories or
designations are not always carried
forward by the states. Retitling states do
not necessarily check with the previous
states before issuing a new title. In some
states, the paper title from the previous
state of record is accepted as the basts
for the new title to be issued. Because
of the reliance in some states on paper
titles as evidence of prior titling history,
and because not all states check with
the prior states of record, brand washing
occurs regularly. NMVTIS will create a
nationwide brand history for every
vehicle, requiring that all states check
with NMVTIS rather than simply
relying on paper documentation. Brand
washing will be significantly reduced, if
not eliminated. A state’s decision not to
acknowledge a prior state’s branding
will not affect the NMVTIS brand
history. =
12. Self Insurers Included in the
* Definition

Comment: Several commenters
expressed disappointment that self
ingurers were left out of the rule. One
. commenter noted that the definitions
should encempass a *‘self insurer,” be it
a municipality, lease company, or large
- corporation, and that this is a current
“hole” in the system.

- ' Response: DOJ agrees that the Anti-
Car Theft Act’s definition of “insurance
carrier” includes entities that
underwrite their own insurance, such as
certain rental car companies. The
definition, however, excludes any
organization that does not underwrite
its own insurance. .

13. Salvage Automobile Defined

- Comment: One commentator noted

_ that the definition of a “'salvage

automobile” should also include any

automobile that an insurance company
~ has taken ownership of in settlement of
a claim and any vehicle that a state has
issued a title to an insurer for. Another
commenter noted that “[t]he
responsibilities of the insurance carriers
shoutd include, in the area of the
reporting, if the insurance company
obtained a title from the state in their
name, the state in which they obtained
it and the type of title.” Several
consumer-advocacy organizations
commented that every automobile
obtained by a salvage yard or junk yard
. that the salvage yard or junk yard
knows, ar has reason to know, has com

from an insurance carrier, or from any
person or entity in connection with the
rescolution of insurance claims, should
be deemed as a salvage automohile or
junk automobile and must be reported
as such. These commenters suggested
that the rules should provide fora
presumption that any automobile
obtained or sold by a salvage or junk
yard, and that has known unrepaired
wreck or flood damage, is either a
salvage automobile or junk automobils,

and that such a vehicle must be reported retain the Jepogtsfaﬁ Wittte:

as such. Similarly, the rules should
include a presumption that any

automobile obtained or sold by a salvage/
yard or junk yard, without knowledge/as handle any vehicles from or on behal

to the automobile’s physical condition,
is either a salvage automobile or junk
automobile, and must be reported as
such. This would prevent salvage yar
or junk yards from maintaining an
“smpty head” to avoid compliance. The
commenters suggested that “these
presumptions (as to automobiles not
obtained from insurers) can be
overcome if and only if the salvage or
junk yard has qualified appraisal
personnel employees or others acting
solely on its behalf, entirely
independent of any other persons or
entities, perform a good-faith physical
and value appraisal of the automobile
and determine that the automobile does
rtot meet the definition of ‘salvage’ or
‘]‘unklr 7

Response: Based on the proposed
tule, a “salvage auto” is defined as "an
automobile that is damaged by collision,
fire, flood, accident, frespass, or other
event, to the extent that its fair salvage
value plus the cost of repairing the
automobile for legal operation on public
streets, roads, and highways would be
more than the fair market value of the
automobile immediately before the
event that caused the damage.”” 49
U.5.C. 30501(7).

For purposes of clarification, the
Department of Justice has determinsd
that this definition inclides all
automobiles found to be a total loss
under the laws of the applicable
jurisdiction or designated as a total loss
by the insurance carrier under the terms
ofits policies. By definition, this would
mean that every automobile obtained by
a salvage yard or junk yard that the
salvage yard or junk yard knows, or has
reason to know, has come from an
insurance carrier, or from any person or
entity in connection with the resolution
of insurarnce claims, should be deemed
as a salvage automabile or junk
automobi TTsT be-reported-a
suchTI0] doss not agree thatany
tomobile with unknown damage or
any automobile obtained without
knowledge of its physical condition

should be considered a junk or salvage
automobile. DOJ agrees that a junk or
salvage yard may be excepted from
reporting any vehicle that a qualified
independent appraiser determines does
not meet the definition of a salvage or
junk automobile. This determination by
the appraiser must be in writing and
made after performing a good-faith
physical and value appraisal. Although
not required, the Department
recommends that junk awd

yards
prajsals
for aperlod of ten years from the dat
df the report. Additionally, a salvage
auction or salvage pool that does not

of insurance carriers is categoricall
exempted from this rule until s
as they may handle a vehielk
inswrance carrier—
Comment: One commenter noted that
the lack of common terms will
undermine the clarity and usefulness of
the information provided: “How will
NMVTIS reconcile the differences in
law as to what constitutes a 'total loss?’
How will this undermine or effect
achievement of NMVTIS'[s].goals? How
will NMVTIS reconcile the differences
amongst insurance company policies as
to what constitutes a ‘total loss?” How
will this undermine or effect
achisvement of NMVTIS'[s] goals?” The
West Virginia Department of
Transportation also commented that the
1ule should establish a standard for
establishing total loss as opposed to
relying on the rules of insurance carriers
and states, '
Response: NMVTIS will not attempt
to “reconcile” differences in definitions.
Rather, NMVTIS recognizes that
different definitions and criteria are in
place within different insurance
companies and states. NMVTIS accepts
these “native” determinations and
notifies users that “X company” or “X
state” has made a determination that the
vehicle is a “total loss,” “'salvage
vehicle,” etc. NMVTIS will provide all
users with full disclosure and
explanation on the differences in
definitions and determinations and how
this may or may not affect a vehicle.
NMVTIS’s mandate is to notify users of
the determinations made in a vehicle’s
history, not to make such
determinations uniform or conforming.

14. Junk Yard Definition

Comment: ISRI commented that it
objects to the presumption in the rule
that vehicle recyclers operate only one
of two things, a “junk yard” or a
“salvage yard,” and suggests that DOJ
clarify the full scops of entities to be
included under the general heading of
“junk or salvage yards.”
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Response: While DOJ relied upon the
language in the Anti-Car Theft Act to
describe the category of required
entities, DOJ acknowledges that the
terms do not adequately reflect the
professional and varied nature of the
vehicle-recycling industry. In general
Yermis; miTy entity that owns, controls,
handles, or acquires salvage vehicles is
included in the reporting requirements
of this rule, which is consistent with
current business practices. Similarly,
scrap-vehicle shredders, scrap-metal
processors, “pull- or pick-apart yards,”
salvage pools, salvage auctions, and
other types of auctions handling salvage
vehicles (including vehicles declared a
“total loss") are included in the
definition of “junk ar salvage yards.”
Comment: ISRI also requested that
new definitions of “scrap vehicle,”
“scrap-vehicle shredder,” and “scrap-
metal processor’” be added to the rule to
exclude these entities from the reporting
requirement.
Response: DOJ has clarified the rule,
but rather than eliminate the reporting
requirements for these entities, DOJ
revised the regulations to establish an
. exemption that would cover prohibitive
" reporting circumstances that these -
entities face,
" Gomunent: One commenter argued
that the definition of “junk yard” is too
broad and may unnecessarily include
- used car dealers and others who may
rebuild vehicles with the intention of
reselling them. The commenter
suggested that having such entities
" report these vehicles into NMVTIS
.- would potentially label these vehicles as
* “junk or salvage” and preclude the
vehicles from being retitled in some
states, o
‘Response: One of the main purposes
of NMVTIS is to provide prospactive
purchasers and others with reliable
histories ofa vehicle’s previous and
current condition as it relates to salvage
and loss, Vehicles reported as having
besn in the possession of a “junk” or
“salvage yard” may not be viewsd-ir
- sdme way that vehicles-with a "junk” or
“salvage™tfand may be?u'-x&ad in state

tithifig processes, Each state Will

.~ continue to make its own

determinations regarding vehicle titling
based on state law. Although an
k‘ijndi'vidual or business-emgaged i
usinesy of acquiring “junk” or
“salvage” automobiles (which includes
motor vehicles determined by an
insurance carrier to be a “iotal loss”)
generally mustby-law.rgport such
ve 'idﬁyf;nﬁw%sfthere tw
xceptions to this requirement. ¥irat,
automabile that is deterrnined to not
meet the definition of salvage or junk
after a good-faith physical and value

S

appraisal conducted by a qualified
independent appraiser is not required to
be reported. Second, DOJ has added a
clarification that individuals and
entities that handle less than five
salvage or tatal-loss vehicles per year
need not report under the salvage-yard
requirements, which is consistent with
existing standards that used car dealers
are familiar with.

Comment: Many commenters,
including lowa Attorney General
Thomas ]. Miller, noted that the
inclusion of salvage pools in the
reporting requirements for junk and
salvage yards “will help close a
significant loophole” and will “further
deter fraudulent used car sales, vehicle
theft,” and other crimes.

Response: Requiring salvage pools or
auto auctions to report on salvage or
insurance claim vehicles will increase
the effectiveness of the program,
ensuring that consumers and others are
not defrauded by sellers who conceal
salvage or “total loss™ histories.

Comment: Several commenters,
including the ISR, the Virginia
Department of Motor Vehicle
Administrators, and other industry
associations and representatives,
commaented that the proposed rules do
not clearly indicate that scrap-metal
processors, shredders, pull-apart yards,

and others who o siveand
demolish m, end-of-1ifa¥ehicles are
included irkther ing requirements.

Response; The regulations have been
revised to clarify that the definition of
junk and salvage yards includes not
only salvage pools, but also scrap-metal
processors, shredders, pull-apart yards,
and others who handle or control tetal-
loss, junk, or salvage autgmahilé
otherwise described.asend-of-1ife
vehicles. .

Comment: ASPA cominiented that DQJ
should recognize that VIN inspections
conducted in most states would make a
salvage automobile an unattractive
choice for criminals, and that cloning a
salvage vehicle would result in the
loned vehicle having a “salvage”

bignded titla.
sponse: DOJ recognizes that some
statps require vehicle inspections upon
tling, and some states place a
“brand’ on salvage vehicles. In these
states, a salvage vehicle may not make
an attractive choice for VIN cloning,
However, not every state has these
requirements, and VIN inspections
typically do not inspect or verify hidden
VINs. As a result, cloned vehicles go
undetected. Even electronic diagnostic
modules that would otherwise display
the VIN can be defeated, allowing the

\ clone to be virtually undetectable. Most

often, the criminal activity that DOj

referred to in the proposed rule is
related to total-loss or “end-of-life”
vehicles that are purchased because
they have a ““clean title” that is then
fraudulently connected with a stolen
vehicle, which “clones” the stolen
vehicle to the non-stolen, “clean title”
vehicle, Because the non-stolen vehicle
was destroyed and sold to an
individual, it no longer appears on the
road and no notification of its
destruction may be made to the current
state of title.

Comment; Gopart, Inc. argued that
because salvage pools do not own the
yehicles sold at salvage pools or auto
auctions, and therefore by definition do
not “resell” them, they do not meet the
definition of salvage yard and are
therefore not required to report. Copart
further contended that salvage poals
shoild be required to report only those
vehicles that they purchase for resale,
and that any other interpretation goes
beyond the plain language of the statute.

Response: DOJ disagrees with this
interpretation and notes that salvage
pools do in fact handle and cause to be
resold [on behalf of their-current owner,
whao “bought” the vehicle from another)
salvage and total-loss vehicles,

Comment: Copart, Inc. argued that
salvage pools do not typically have
access to the information needed to
determine whether a vehicle meats the
NMVTIS definition of junk vehicle or
salvage vehicle. Copart further
contended that junk and salvage yards
should only be required to report to
NMVTIS those vehicles sold on a
salvage or junk certificate under
apglicable state law.

esponse: Allowing junk and salvage
yards to report only on vehicles with
salvage titles would perpetuate the
problems described slsewhere,
including fraud and theft. Nenstheless,
DO] has addressed this issue in the
definition of a “'salvage auto” that now
includes exceptions for vehicles that are
not salvage, including total-loss
vehicles. :

Comment; Copart, Inc. argued that
requiring salvage pools to report to
NMVTIS is wasteful and duplicative
hecause they function as an
intermediary between other entities that
are required to report, such as insurance
carriers, dismantlers, and scrap-metal
processors.

Response: Criminal organizations
exploit salvage-pool services,
purchasing total-loss vehicles with
“clean titles” to facilitate the cloning
and resale of stolen vehicles. To address
this issue, law enforcement and other
organizations require information on the
vehicles handled by salvage pools.
Additionally, many if not most vehicles
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brands to create greater awareness and
understanding of their meaning.

16. Definition of Automobile

Comment: NAEC argued that the rule
should require the inclusion of ““trucks,
SUVs and other non-automobiles as
prescribed by the Federal Anti-Car Theft
Act for Parts Marking" because of their
popularity with vehicle thieves, Other
organizations, including the Idaho
Transportation Department, contended
that “NMVTIS records should also
include all vehicles that a state may

M‘”m%and not be limited to standard

sold by salvage pools do not end up in

a junk or salvage yard, and not all
vehicles sold by salvage pools,
including those with significant
damage, are determined to be a total loss
by insurance carriers, For these reasons,
it is essential that salvage pools report
to NMVTIS.

Gomment: Gopart, Inc. argued that
DOJ should interpret “junk yard”' and
‘“‘salvage yard’’ to include all vehicle
auction companies so as not to
discriminate against ‘*salvage pools”
that sell both clean-titled and salvage...
vehicles. e

Response; All.vehicle auctidn
companieg siould not be required to
all véhicles handled or in their
tory. Instead, those organizations
t liandle or resell vehicles on behalf
of insurance carriers after a
determination of total loss, regardles
Calvage title, should be required

typas of vehicles.”” The Minnesota
Department of Public Safety stated that
ifit tlis required to report on all vehicles
in jts database, “it might well grind to
ahalt,” and costs would increase
tonsiderably.

Response: Although DOJ cannot
extend the Act’s definition to include all
motor vehicles, it is important to note
that many states currently include such
vehicles in their reporting to NMVTIS.
DOJ strongly encourages this continued
reporting practice in light of supporting
comments, the valus to law
enforcement, and the need to protect
citizens against fraud and theft.
Moreover, it may be more costly or
burdensoms for states to filter out those
vehicles not meeting the statutory
requirsment than to submit all motor
vehicles to NMVTIS.

Comment: One commenter
recommended that DOJ clarify when a
vehicle is no longer a vehicle for
purposes of reporting, especially in junk
or salvage yards that often do not
receive a complete vehicle.

Response: DOJ offers two
clarifications in response to this
comment. First, a vehicle is thought to
be present for reporting purposes when
a vehicle frame is present. Similarly, in
cases where questions as to the “'true
VIN” of a vehicle arise, DOJ has
determined that the trus VIN for
NMVTIS’s purposes is the VIN on the
frame of the vehicle.

report. Thisshould hold trys-régardless

Erates as a

; 12257 tefers to itself as an

“auto auction,” “salvage auction,”

" “gbandoned-vehicle auction,” “tow-lot
auction,” “‘scratch-and-dent’ saleor
auction, etc. As the National Salvage
Vehicle Reporting Program noted, “the
recommended guideline for determining

.- that an entity is required to report * * *
should bé ifthe entity owns or acquires,
[or handles] total loss/salvage vehicles
in whole or in part.” Under such
circumstances, it should be required to
report all vehicles to NMVTIS. DQJ will
clarify this requirement in the final rule.

15. Salvage Brand

Comment: One commenter noted that

“[ilf the NMVTIS project is to succeed

- it would be a reasonable assumption tp
require a uniform approach to the
assignment of the ‘salvage’ brand by any
member state, The system is only as
good as the data in it, if the data is not
applicable to uniform situations there

" will always be discrepancies.”
HResponse: A uniform approach to

branding would be advantageous in
many respects. The Anti-Car Theft Act,
however, does not provide the authority
for DOJ to develop or mandate uniform
branding, which would be a significant
and potentially costly changa for states
to implement. As each state makes its
own determinations, and NMVTIS
relates state brands to an aggregated
brand or brand category within
NMVTIS, the non-uniform approach
does not create an insurmountable
problem, DOJ will ensure that those
who access NMVTIS information have
the epportunity to learn about the
different state brands that exist and the
impact of other reporting on these

State Responsibilities

17. Start Dates

Conunent: In reference to the -
praposed June 1, 2009, start date for
state reporting and inquiries into the
system, several states and AAMVA
noted that the states would have
difficulty meeting this date. One state
commented that “[t]he requirement to
budget, upgrade and work to complete
compliancs requirements for NMVTIS
cannot be met by this timeline—it is
simply not doable even with the
political will and funds available. To
arbitrarily select a date that is not

workable in any manner is unfair and
unrealistic.” Other commenters noted
that it would take time to accomplish
the necessary statutory and regulatory
changes that may be required, and that
their states had not budgeted for
NMVTIS and could not pay NMVTIS
fess in light of current economic
circumstances. AAMVA further
commented that DOJ shonld establish a
process for approving “temporary
exemptions from the deadline where a
reasonable timeline for compliance is
pressnted and approved by the
Department.” The State of California
proposed a “phasing in” of participants.
The dates proposed by states as
alternative start dates ranged from 2010
to “1 year from the date funding is
secured” by the state.

Response: Although DOJ has warked
closely with the system operator to
reduce the need for stats system
modifications, and although the
requirememnts of the Act have been in
place since 1992, DOJ understands that
it will take time for states to implement
some provisions of the regulation. To
provide relief in this regard, DOJ has
elected to extend the compliance date
for states not yet participating to January
1, 2010, By this date, all states and the
District of Columbia will be required to
provide daily title transaction updates
io NMVTIS, maks inquiries into
NMVTIS before issuing a title on a
vehicle coming in from out-of-state, and
paying any user fees that may be billed
by the operator. The Department
believes that the states can cotnply by
that dats, Similarly, DOJ has decided
against a *phasing in” approach to state
participation commencement because
there is no equitable way of selecting
phasing dates and participants in each
phase. DOJ points out that most of the

_provisions required to be implemented

by Jantuary 1, 2010, are essentially the
same requirements that have been a parl
of the Anti-Car Theft Act since either
1992 or 1996, and states, therefore, have
had at least 12 years to implement the
provisions of the Act. Thirteen states
have already done so without
regulations in place.

Comment: One commenter noted that
the proposed start date is just prior to
ant AAMVA.announced decision to
continue as the opsrator of the system
and therefore creates a conflict for states
should AAMVA decide not to continue
as the operator. '

Response: AAMVA has assured DOJ
that should a decision be made in
August of 2009 to discontinue its Tole as
the operator, AAMVA will continue to
provide trdnsition services and
continuity until a new operator is
identified and is able to assist states that
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rely on NMVTIS in their daily
aperations.

Comment: One commenter asked how
the proposed start date had been
determined and has requested
justification for the date. The
commented wrote that in the absence of
this justification, the date appears
arbitrary, The State of 1llinois motor
vehicle administration maintained that
“the proposed timeframe for
implementing the NMVTIS program
under these rules is unrealistic to the
point of being absurd.” Although that
Illinois agency conceded that the start
date was likely driven by ongoing
litigation and a court order, the
commenter noted “that [the] order is
either currently under appeal and a stay
of enforcement should be sought
pending appeal, or the Department of
Justice [may have] chose[n] not to seek

an appeal.”
" . Response: The proposed start date
. was chosen after an analysis of
" historical timelines to provides batch ~
data to the system, the number of states
that currently have implementation
funding from DOJ either directly or
through AAMVA, the number of states
that have indicated previously that they
were working towards implementation
already, and an expected release of
stand-alone access to facilitate title
" verifications. As noted previously,
" however, the Anti-Car Theft Act has
" been in place for over 16 years, and
many states have already implemented
the provisjons beyond the minimum
specifications. Finally, the court order
" does not affect the state-implementation
date in any way, and in fact is not even
mentioned in that order.
- Comment: Several state motor vehicle
administrations asked what penalties
are in place for states that do not
" implement prior to the required start
date and what provisions will be made
for jurisdictions that are in process of
" intend to implement at a later date.

. Response: While DOJ will place its
. priority on supporting state
implementation, DOJ would review
state refusals to participate to determine
the proper response. DOJ also will work
with state officials in support of
NMVTIS to encourage state compliance.
- This outreach could include contacts

with state legislatures, governors, -
consumer-action networks, and law
enforcement associations,

_Comment: One commenter suggested
. that DOJ publish a map of participating

and non-participating states, so that
citizens can observe the participation
status of every state.

Response: DOJ will make this map
available on www.NMVTIS.gov and also
will notify every consumer that accesses

the site which states are not
participating.

Contment: The State of Alaska
commented that “there should be a
process in place that allows states to
continue to issue titles when NMVTIS is
not operational during states’ normal
business days and hours.” Alaska
recommended that states be permitted
to *issue titles when NMVTIS is not
operational, hold the inquiries in a
queus and submit the queued inquiries
when NMVTIS is operational, If a
problem is detected with a title, it
would be revoked.” The State of Illinois
commented that standards of
performance should be established to
address these issues.

Response: While NMVTIS is typically
only down for various reasons between
1 a.m. and 6 a.m. Eastern Time and one
Sunday morning each month, there are
processes in place for unexpected down
time during state business hours, While
specific processes vary by state
according to state business processes,
there are methods of continuing offline,
such as mailing the new title at a later
time, issuing a temporary title, etc. DOJ
cannaot alter the Anti-Car Theft Act's
requirement to make a NMVTIS inquiry
prior to issuing a new title. Therefore,
new titles should not issue when
NMVTIS is unavailable. Current system
response time is less than three seconds
per inquiry, and the number of
unexpected system: down times has
been minimal. DOJ notes that the
NMVTIS connection has not been
“down” for 30 minutes or more at any
time during the last three years,
demonstrating that it is a reliable
connection and service.

Gomment: A state motor vehicle
administration agency suggested that
the requirement for an “instant title
verification check” is prablematic for
states that do not issue titles over-the-
counter. The commenter suggested that
the word “instant” be removed from the
final rule,

Response: Some states do not issue
titles “instantly.” The “instant title
verification check,” therefore, may take
place after the customer has left the title
administration agency but bsfore a new
title is issued. In these cases, states may
make the NMVTIS inquiry when
appropriate in the titling process, so
long as the inquiry is made and title
verified before a new permanent title
issues.

Comment: One commenter asked if a
title-verification check would need to be
performed on a state title that was being
reassigned after being purchased from
an out-of-state dealer.

Response: It is unclear from the
comment if the commenter was referring

to a title being transferred out-of-state or
into the state. States are required to
check incoming titles related to vehicles
from out-of-state. States are not required
to check titles being transferred out of
the state, With regard to the need to
verify titles during dealer reassignment
or the transfer of vehicles from one
dealer to another, the Act requires that
states verify the title of any automobile
coming from another state, which DQJ
has determined includes dealsr
reassignments when involving dealers
in different states.

Comment: One commenter argued
that the system should provide state
maotor vehicle titling agencies with
sufficient information to resolve
discrepancies during the title-
verification procaess.

Response: NMVTIS provides state
moter vehicle-title administrations with
all relevant data in the system and a
seamless and secure electronic
connection to other online state title
records. NMVTIS will make available
any additional information within
NMVTIS that may be needed to resolve
such discrepancies. In the last year
alone, the system generated 45 million
secure messages and notifications and
made 18.4 million update transactions,

Comment: One commenter noted that
information gleaned from a state’s
“instant title verification,” such as
reports of prior removal of a vehicle
from the vehicle population by export,
destruction, reported existence in a
salvage or junk yard, or other indication
that the vehicle should not be present,
should result in a physical inspection of
the vehicle to determine the validity of
the title and the vehicle.

Response: While DOJ agrees that such
reports or results will flag for states the
title transactions and vehicles that
should be further reviewed prior to
undertaking a new title transaction, BOJ
cannot require such inspections, It is
sach state's responsibility to institute
policies and procedures for resolving
such concerns. This comment does
illustrate how NMVTIS can “flag” for
states those vehicles and transactions
that should be carefully reviewed to
prevent fraud and theft,

Comment: One state motor vehicle
administration asked how NMVTIS will
obtain data from the insurance '
companies and junk and salvage yards.

Response: Insurance carriers, junk
yards, and salvage yards are required to
teport the data enumerated in the Act
and regulations. The operator will
identify more than one reporting
mechanism for slectronic reporting, in a
format prescribed by the operator,
AAMVA and DOJ will identify the
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official reporting mechanisms and
processes via www.NMVTIS gov.

Comment: The Nevada Department of
Motor Vehicles complained that
requiring states to provide “the date the
vehicle was obtained is an expensive
and time consuming process” and that
states should be permitted to continus
sending the title-issue date instead.

Response: There is no requirement
proposed for states to submit the date a
vehicle was obtained. This requirement
is in relation to insurance carrier and
junk and salvage reporting.

Comment: The Oregon Department of
Motor Vehicles commented that it
currently only collects odometer
information on those vehicles subject to
federal odometer requirements and
would be burdened to collect such
information on all vehicles. The
National Salvage Vehicle Reporting
Program argued that states and insurers
should be required to include mileage
reporting in their data provided to
NMVTIS,

Response: States are only required to
provide odometer information on those
vehicles subject to federal odometer
requirements, 49 U.5.C, 32705, and not
on all vehicles unless already recorded
by the state. States are required to
provide to NMVTIS the most recent
odometer reading for such vehicles and
any later odometer information

- contained within state title records. DO]J
strongly encourages all reporting
entitiss to include odometer readings
where available.

Gomiment: One commenter
recommended that the final rules spell
out what is actually required from the
states and how (i.e., in which format)
this information is to be provided.
Another commenter, the California State
Motor Vehicle Title Administration,
recominended that the rule be revised to
require information that is consistently

. available across all states and that only
information held by state titling
agencies ba subject to reporting
requirements.

Response: DOJ will clarify what is
required of each state and will describe
format issues to the extent practical and
appropriate. DOJ cannot simply choose
. to use only information that is available
. in every state consistently for purposes
of populating the system, as doing so
would limit the included data and
significantly reduce the system'’s value.
. *Comment; One commenter
recommsnded that DOJ require that the
operator be responsible for developing
at least two approaches for NMVTIS
inquiries and that DOJ should prepare a
cost study relating to the expenses
associated with the fully integrated,

" . ounline approach to compliance.

Response: There ate already at least
two approaches for state compliance
with NMVTIS: (1) A fully integrated,
online appreach, whereby a state’s title
information system automatically
queries NMVTIS, and NMVTIS provides
real-time updates to both states involved
in the transaction; and (2) a stand-alone
approach, whereby title clerks send
inquiries to NMVTIS via a web access
point, and their state sends daily
updates through a batch uplead. A third
option, serving central site states,
entailing a process whereby
verifications are performed via batch
inquiry, will be explored and may he
implemented soon. However, DOJ
disagrees with the need to prepare a cost
study because an extensive cost-benefit
study of this issue already exists, and
cost data from other state
implementations is already available for
estimation purposes.

Comment: The NADA and at least one
state motor vehicle administration
commented that DOJ should clarify that
states are required to submit all brands
to NMVTIS for all automobiles titled
within the state.

Response: DOJ agrees and has
clarified this requirement under
25.54(a)(2), consistent with statutory
requirements,

Comment: The Minnesota Department
of Public Safety argued that states
should be required to provide title
numbsers, “since it would be nearly
impossible to establish the ‘validity and
status' of purported titles without
them.”

Response: Participating states already
have access through NMVTIS to observe
the full title of record, including the title
numbers and other information needed
to establish the validity and status of
titles presented. However, DO]J
encourages the states to voluntarily
submit that information to NMVTIS
with the approval of the operator and
the Department.

Comment: The Minnesota Department
of Public Safety commented that “the
proposed rule also would require states
to provide {‘tJhe name of the state that
issued the most recent certificate of title’
and ‘[t)he name of the individual or
entity to whom [it] was issued’ when
making an inquiry to NMVTIS. This
information is not, and cannot be,
recorded in MnDVS' current title
information system.”

Response: This language was taken
from the Anti-Car Theft Act to describe
what information would be needed in
order for states to make an inquiry into
NMVTIS. Since the passage of the Anti-
Car Theft Act, and with the very recent
development of a standalone access
model that only requires a VIN to

search, these requirements have
changed and this information is no
longer needed. At the present time, only
the VIN is needed to make an inquiry,
This update will be reflected in the final
rale.

Comment: The West Virginia
Department of Transportation argued
that some states exempt vehicles that
reach a certain age from the
requirements of titling, and that these
yehicles should be exempt from
reporting.

Response: The rule requires states to
report on all automobiles included in
the states’ titling systems, regardiess of
age. However, if state law exempts
gertain vehicles from titling, those
vehicles need not be reported to
NMVTIS. The state should make the
operator aware of these exceptions,
however, so that consumers in the state
and in other states are advised of this
exception, which they may take into
account when checking the history of
vehicles through NMVTIS. :

18. Unfunded Mandate

Comment: Commenters argued that
the mandate for NMVTIS has not been
funded, and that the requiremsnt for
compliance has not been applied or
enforced for the 15 years of this process,
On the other hand, one commenter
noted that NMVTIS is not an unfunded
mandate in view of DOJ's investment of
over $15 million in the system since its
inception and in view of DOJ grants to
states to support system participation.

Response: The Anti-Car Theft Act
sxplicitly requires that user fees, rather
than federal funding, sustain NMVTIS.
Although no funds have been
appropriated to DOJ for NMVTIS, DOJ
has invested over $15 million in
NMVTIS, with a substantial portion
going to states to assist them with
compliance. The U.S. Department of
Transportation previously provided
funding during the period it was
responsible for the system, which ended
in 1996.

Comment: One commenter noted that
DOJ's determination that the rule does
not meet the threshold cost or burden
requirements of the Unfunded Mandate
Reform Act of 1995 is not sufficient in .
and of itself to satisfy the legal
responsibilities, Specifically, the
commenter noted that “[t}he fact that
the Department of Justice {DOJ) has
decided that it is a small enough
amount of money that the Unfunded
Mandate Reform Act of 1995 does not
apply, or that the DOJ has determined
that per Executive Order 13132, the cost
imposed does not provide sufficient
cause for a Federalism issue, is not
sufficient.”
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Response: The Department of Justice,
based on its own analysis, made
appropriate determinations based on
law and regulation. The White House
Office of Management and Budget
reviewed and approved this analysis.

Comment: The City and County of
Honolulu Division of Motor Vehicle,
Licensing and Permits disagreed with
the aggregate amount estimated by DOJ
in the “Unfunded Mandates Reform Act
of 1895" section of the proposed ruls
“because their estimate is based on the
less expensive standalone web solution
which operationally degrades customer
service and increases the work of our
over-the-counter staff.” The commenter
further noted that the aggregate amount
should ““factor in the development and
deployment of the much mozre costly
integrated on-line solution option that
will ultimately be the final solution that
states will move towards™ and should
include the ad ditional costs that will
result “from the increased load on the
system to each jurisdiction when all
jurisdictions, insurance companies,
salvage yards, consumers, law
enforcement, etc. are given access to the
system.” The commenter concluded by
stating that using this methodology, the

- aggregate costs will “easily exceed the

5100 million resulting in the
applicability of the Unfunded Mandates
Reform Act.”
.Response: The methodology -
employed to calculate the aggregate
costs of the program uses the minimum
requirements for system participation.
DOYJ sees no purposs in using a level of
participation not required by DOJ as the
basts for the cost calculations. While
. states ultimately may move towards an
" integrated, online solution for '
efficiency, and although this method of
participation does benefit NMVTIS, DOJ
does not require it for compliance. It is
DOJ's responsibility to determine the
least-costly, most-effective way for
implementing the solution, and that is
the methodology used in the proposed
rule. Further, a fully implemented
system, with all jurisdictions, insurance
carriers, junk and salvage yards,
consumers, and law enforcement
personnel accessing and reporting, dees

" not translate directly into an increase in
costs for states. In fact, it could very
well decrease state costs through offset
fees. '

Comment: The City and County of
Honolulu Division of Motor Vehicle,
Licensing and Permits further
maintained that because the combined

- city/county government is a “small”

© government, it is uniquely impacted by
the regulations and is entitled to relief.
Additionally, this commenter
contended that the operator’s

requirements for extracting and
mapping the required data are
burdensoms, and that should the
operator undertake these
responsibilities, batch data submission
would be much easier to achieve.

Response: The Unfunded Mandates
Reform Act and 5 U.5.C. 601(5) define
“small governmental jurisdiction”
generally as rural jurisdictions, those
with populations under 50,000, and
areas of limited revenues, Based on this
definition, the city/county identified by
the commenter would not appear to
qualify as a “small governmental
jurisdiction.” In terms of the operator’s
requirements and the burden associated
with such requirements, DOJ will
continue to direct the operator to
provide as much flexibility in
requirements as is feasible, and DOJ will
continue to provide technical assistance
upon request to identify alternative
solutions where necessary.

18, Inquiring Into NMVTIS Versus Other
Systems

Comment: More than one state motor
vehicle administration commented that
NMVTIS will not provide a mare
substantial benefit than checking third-
party vehicle history databases which
some states already check. One state
motor vehicle administration suggested
that the law was unclear as to whather
the Anti-Car Theft Act required states to
check NMVTIS or another third-party
database, stating that “[t]he previous
intent was to provide a system that a
state may utilize to verify title before
titling a vehicle. This left open the use
of other systemns, such as Carfax, to
research titles. The requirement to
mandate use of NMVTIS to verify titles
is unrealistic, unworkable and unfair.
The intent of the process is to protect
citizens against fraud. NMVTIS is not
the only system that supports this
intent. Limiting research to this system
could also lead to misinformation and
misapplication of process.”

Response: The Anti-Car Theft Act
requires states to verify titles through
NMVTIS. No other system, public or
private, can provide the same level of
assurance as NMVTIS once full
compliance is reached. DOJ also points
to comments submitted by several
organizations that highlighted concerns
with the reliability of third-party
databases. States wishing to provide
increased protections for consumers are
encouraged to continue to check such
private databases in addition to making
the NMVTIS inquiry as required by
federal law. _

Comment: One commenter noted that
“the fully implemented system * * *
will also provide consumers with a

source of comprehensive information.
Current services such as Carfax have
partially filled the need for information,
but these providers do not offer as
current and complete titling information
as the proposed NMVTIS system.”
Response: NMVTIS provides a unique
‘service in terms of the source of its data,
its cornprehensiveness, and its
timeliness. Services such as CARFAX
will continue to provide information to
the public that is not intended to be
included in NMVTIS, such as vehicle
repair histories, etc. For this reason,
these private services will continue to
offer unique and beneficial services,

20, Time Lags

Comument: Several commenters noted
that allowing states to upload data (s.g.,
batch uploading) may create a “time
lag” that could impact law enforcement
investigations and impede the ability of
the system to accomplish its goals. One
commenter suggested that it would be
better to wait until states secure the
necessary funding before proceeding
with implementation.

Response: DOJ has examined this
issue closely with the system operator
and with third-party vehicle-history
providers, While many third-party
databases experience lag time of several
weeks or months in getting state
updated data, NMVTIS is designed to
significantly reduce or eliminate the lag
tirme entirely to provide reliable
information to users. For this reason,
states choosing the stand-alone method
of participation and batch uploads will
be required after initial set-up to
establish batch updates at least every 24
hours. This requirement will greatly
diminish the possibility of expleitation
of lag time and provide a more up-to-
date vehicle history check than is
eurrently available. States do have the
option of implementing in fully online
mode where data transmission is in real
time. DOJ does not have the flexibility
to delay implementation until states
have funding to implement the fully
online mode. Pursuant to a federal
district court order, DOJ is required to
have the rules published and system
available by January 30, 2009.

Comment: One state motor vehicle
administration noted that when using
the stand-alone method of making
inquiries before issuing a new title on
out-of-state vehicles, an impact on
custorner service is expected,
Specifically, the commenter stated that
an additional “three to five minutes of
processing time" is expected due to the
fact that title clerks in this
administration are using a mainframe
that does not allow simultaneous
internet access, and that to make such
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a chack, the clerk would have to log out,
make the NMVTIS inquiry, and log back
in to the mainframs for each out-of-state
title transfer.

Response: The lower cost stand-alone
method of participation is not as timely
as the fully integrated online method.
DOJ is committed to working with states
and the operator to identify new
alternative methods to reduce or
eliminate such inefficienciss, such as
dedicating one internet-capable PG that
could be available to all clerks with the
NMVTIS page continucusly running,
With system response time currently at
three seconds or less, this alternative
may impact customer service less.
Ultimately, however, although the
stand-alone method of making inquiries
is far less costly for states to implement,
it may be less efficient than the fully
integrated, online method.

Camment: One state motor vehicle
administration recommendad that “all
surrendered titles should be verified
when being transferred(,] and the rule
should not limit this requirement only
to ‘purchased’ vehicles. Without
~ verifying all surrendered titles it is not
known whether the title surrendered is
the latest title issued[,] and there are
many reasons titles are transferred other
than through a sale.”

" Response:DOJ agrees with this

recommendation and notes that the final

rule clarifies that the requirement to

make verifications pertains to any title

or vehicle coming in from another state,

including transfers. States are also

.- strongly encouraged to perform such
verifications on every title transaction,
which is most effective when

" implementing via the online, integrated
approach.

Comment: One state motor vehicle
administrator asked if manufacturers’
cartificates of origin ([MCOs) must be
verified as well,

Response: Because MCOs are not
vehicle titles per se, states are not
required to verify MCOs in NMVTIS.
Howaver, DOJ strongly recommends
that state motor vehicle administrators
make inquiriss on all title transactions,
including initial registration of an MCO,
to identify and eliminate fraud and to
protect consumers,

Insurance Carriers
. 21, Reporting on Recent-Year Vehicles

Comment; One commenter asked
*“[w]hat is the reascn to require
inisurance carriers to report only
- vehicles manufactured within the past
five model years that they consider junk
or salvage? If these vehicles will always
go diractly to junk or salvage yards,
won't the vehicle be reported there

anyway? Conversely if there is an
opportunity for other disposal of the
vehicles, shouldn't the insurance
carriers be required to report all vehicles
since the VINs could still be stolen for
swapping?” Other commenters noted
that vehicles older than five years are
often involved in consumer fraud and
encouraged provisions for the database
to cover the same ten-year age range as
is used for odometer reporting.

Response: The Anti-Car Theft Act
only required insurance carriers to
report vehicles in the current and four
prior model years, DOY is not able to
reverse or alter this limitation by
increasing the reporting parameters.
Junk and salvage yards later may report
some vehicles that insurance carriers are
not required to report. The Depariment,
however, encourages insurance carriers
to report older vehicles.

Comment: ASPA commented that
section 25.55(b)(3) of the proposed rule
requires insurance carriers to report
“the name of the individual or entity
from whom the automobile was
ohtained or who possessed it when the
automobile was designated as a junk or
salvage automobile,” which would seem
to be two different individuals or
entities in most cases. Further, ASPA
notes that it is unclear if the insurance
carrier would know the name of the
owner when it files the report.

Response: Although the proposed rule
required reporting of the nams of the
individual or entity either from whom
the automobile was obtained or who
possessed it when the automobile was
designated as a junk, salvage, or total-
loss automobile, the Anti-Car Theft Act
specifically states that both names are
required. Reporting both names is
necessary to establish a “chain of
custody’ and for other law enforcement
and consumer-protection purposes, DOJ
changed this language in the final rule
to require hoth names pursuant to the
Anti-Car Theft Act, In reference to the
concern that insurers may not know the
name of the owner, most carriers do
possess this information, as this would
be the owner of the automobile at the
time the vehicle was determined a total
loss, salvage, or junk.

Comment; Farmers Insurance
commented that the “trigger” for
insurance-carrier reporting should be
when the insurance carrier sells the
vehicle or when the customer
determines it will retain ownership of
the vehicle, because such dispositions
may not be known for as much as 90
days after the loss occurs.

Response: Because disposition may
not be known at the time of initial
reporting, this rule allows the insurance
carrier to file a supplemsntal

disposition or update, Many comments
emphasized the importance of timely
reporting, even when the named owner
in the initial report is the insurance
company.

Comment: Farmers Insurance
suggested that a 12-month grace period
should be granted for insurance
reporting to begin in light of “proper
systemn upgrades” that may be required.

Response: DOJ is not able to provide
a grace period, as the court has ordered
the reporting to begin by March 31,
2009. Additionally, because DOJ aims to
enable third-party reporting through
organizations that may already receive
such data from insurance carriers, the
burden of any system changes should be
minimal.

22. Non-Required Data

Comment: One commenter argued
that “[t]he proposed rule overstates the
henefits provided to consumers.
Particularly, the fact that insurance
carriers are only ‘strongly encouraged to
provide * * * other information
relevant to a motor vehicle's titls’
undermines the broad benefits implisd
by the rule,” “The type of information
not reported includes the reason why
the insurance carrier may have obtained
possession of the motor vehicla—flood,
water, collision, fire damags, or theft.”
The NADA further recommended that
the rule should require insurers to
report the reasons they obtained.
possession of the vehicle to prevent
brand washing and fraud. Additionally,
this information would assist in cases
where a vehicle is considered a total
loss for purely econcmic reasons (e.g.,
theft). Several insurance-related
organizations contended that for any
voluntary reporting that may be
conternplated, immunity provisions
must apply to this voluntary reporting
as well,

Response: DOJ disagrees that the rule
overstates the benefits of NMVTIS. DOJ
does agree, however, that the reason for
the total-loss or salvage designation by
insurance carriers may be of importance
to a prospective purchaser and to others.
Not only does this protect the
consumer's interest, but the additional
reporting criteria also benefit insurance
carriers, Therefore, the Department
strongly encourages insurance carriers
to report this data element.

Comment: AAMVA commented that
unless the rule requires “junk and
salvage dealers™ to report the percentage
of damage sustained by each vehicle in
their inventories to the states, the states
would not be able to consider applying
a state junk or salvage brand on these
vehicles.
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Response: States will notbe in a
position to make such judgments based
on junk- and salvage-yard operator
reporting. Insurance carriers have ready
access to this information, which is the
typical basis for a state’s designation. -
Although the reporting of junk- and
salvage-yard inventories was likely not
intended to support state-branding
decisions, reporting of junk- and
salvage-yard inventories may be helpful
to states in making brand decisions, but
likely not conclusive. Although such
vehicles may not end up branded by the
states, consumers and other states have
the benefit of knowing that the vehicle
was in the possession of a junk or
salvage yard and therefore may wish to
inspect the vehicle or to require an
inspection before making purchase or
titling decisions. DOJ is not in a position
to require reporting of the percentage of
damage. However, insurance carriers
and others are encouraged to report this
information.

Comment: One commenter asked
*[h)ow will DOJ know which states,
junk, salvage, and insurance companies
are reporting information and reporting
all the information that is required? Will
someone audit their reports? I
. recommsnd that the system operator -
and the DOJ both make a list of who is
reporting and publish that list * * *
and audit reporting compliance,” The
commenter also suggested that DOJ
requireé entities to report the company
name, address, and phone number for
any reports submitted. Another
commenter asked who would inform
insurance carriers and junk and salvage
. yards of the requirement to report

information to NMVTIS, and who
would identify those organizations
required to report.

Response: DOJ will instruct the
operator to publish and maintain a list
of the entities reporting information to
NMVTIS. The list will include the name
of the reporting entity, city and state of
the reporting entity, the date that data
was last submitted by the entity, and
any contact information for the

- reporting entity. With regard to who
would inform reporting entities of the

. requirements, DOJ will work with the

operator, state-licensing authorities, and

affected associatians and advocacy

organizations to ensure proper cutreach

and education.

Comment: Several state motor vehicle
administrations argued that DOJ should
lirait what non-required data the
oparator could ask for and receive (e.g,
~ address of the vehicle owner). Another
believed that the value of encouraging
non-required data is unknown, and that
reporting may only increase the number
of discrepancies or errors. ISRI

contended that DOJ should limit the
ability of the operator to request
additional, non-required data, because
the current operator would be
sncouraged to request additional
information that would generate
revenues to the benefit of the
association and its members, creating a
conflict of interest. The Minnesota
Department of Vehicle Services
(MnDVS8) argued that the provisions of
section 25.53(c}, which allow the
providers of non-required data to query
the system if beneficial in addressing
motor vehicle theft, “exceeds the
authority conferred by Congress, is
overly broad, and as such represents an
arbitrary and capricious exercise of
rulemaking power.” Other commenters,
however, reported that other data may
be needed for specific purposes and
argued in support of this flexibility.

Response: Tt would be difficult to
describe what data the operator is
restricted from asking for or accepting,
other than social security number, dates
of birth, and addresses. DOJ points out
that states need not provide data that is
not specifically required in these
regulations or the Act, and DOJ will
need to approve the acceptance of non-
required data. Moreover, the non-
required data that is readily available
would add great value to some
consumers, to law enforcement, and to
others (e.g., NICB flood vehicle
database, vehicla export data, other
North American vehicle history records,
NICB theft file, stc.). While more data
always increases the chances of
discrepancies, DOJ does not want to
discourage this voluntary reporting.
While the current operator does have
the best interests of its membership in
mind, however, it also has expressed
concern for others affected by the rule
and will represent the concerns of all
stakeholders, not as a trade association,
but as the operator of a DOJ system. In
respense to MnDVS’s comment, DOJ is
of the opinion that if not in violation of
the Anti-Car Theft Act or other federal
privacy statutes, such cooperation is
necessary and not arbitrary or
capricicus.

Comment: Several commenters,
including at least one from the state
motor vehicle administration
community, encouraged the inclusion of
lien-holder information in the data
provided to NMVTIS in light of the
difficulty of obtaining this information
on out-of-state titles and the associated
budget impact on states. Other
commenters, including insurance-
related organizations, Assurant
Solutions, and the NADA, suggested
that additional data (including lien-
holder information) will provide a

crosscheck of information, close up
loopholes, and improve NMVTIS.

Response: This comment
demonstrates the importance of
allowing the operator of the system to
request and accept additional
information beyond the NMVTIS
requirements. While states and others
are not required to comply, there may be
good reason to do so that would result
in cost savings among the stakeholders.
In terms of lien-holder information,
while DOJ is not in a position to require
that lien-heolder information be included
in the central file, DOJ notes that the
existing securs network could be used
in conjunction with the NMVTIS
central-file information to query the
current state of record and to access
lien-holder informatian in that state's
title record through the secure network
provided by the current aperator.
Queries of and access to the actual state
records should only be permitted when
a state has agreed to provide such
access, when any state application or
certification procedures are completed,
and when such access is in conformance
with the Anti-Car Theft Act, the DPPA,
etc.

Comment: One commenter suggested
that DOQJ include registration
information in the list of required data
as a means to ensure accurate tracking
of vehicle ownership.

Response: Including registration
information is beyond the scope of
NMVTIS. Although it may be useful,
DO cannot require such information.

Comment: The National Salvage
Vehicle Reporting Program commented
that insurance-carrier reporting should
commence on or before March 31, 2009,
as raquired by the federal district court,
and that initial reporting by alt covered
gntities should include historical data to
the extent available, so that NMVTIS is
complete beginning on March 31.
Several insurance-related organizations
or associations reported that “[t]he start
date for insurers should be clarified. We
believe the best approach is to provide
that the systemn applies to automobiles
declared junk or salvage on or after
April 1, 2008, [and that] the system
must be established by March 31, 2009,
However, we prefer that more time is
provided for insurers to comply.”

Response: DOJ will require that all
vehicles declared junk or salvage
(including “total loss™) on or after April
1, 2009, be reported to NMVTIS.
However, DOJ strongly encourages
insurance carriers and junk- and
salvage-yard operators to provide data
on vehicles that were declared junk,
salvage, or total loss before that date and
as far back as 1992, if such data is
available.
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Comment: The National Salvage
Vehicle Reporting Program commented
that “NSVRP strongly endorses the
inclusion in the rules of 3rd party
enhanced standards that allow for data
generators to report to NMVTIS more
completely and more frequently than
minimally specified in the rules.”

Response: While DOJ is notina
position to articulate data-reporting
requirements or standards regarding
data that is not statutorily or otherwise
required, DOJ notes that the National
Salvage Vehicle Reporting Program has
worked with nearly every stakeholder
group affected by NMVTIS to develop
standards for voluntary reporting to
NMVTIS that would benefit states, law
enforcement, consumers, and others,
DOJ applauds the National Salvage
Vehicle Reporting Prograrn and strongly
encourages the operator to adopt thess
standards as suggested voluntary
compliance standards. While the
standards cannot be mandated on any-
reporting entity, those entities that
adopt the standards and report
voluntarily in & manner that is
consistent with the standards will be
providing a significant public benefit,

Comment: The National Salvage
Vehicle Reporting Program commented
that NMVTIS must support the
electronic MCO process and should
serve as a catalyst for implementation of
the electronic MCO system nationwida.

.Response: DO] is in favor of
supporting an electronic MCO process
as a way of eliminating and preventing
fraud and reducing theft. In addition to
NMVTIS, the use of the secure
AAMVAnet communications network
for states would likely be necessary, and
it would be AAMVA's responsibility to
- authorize its use for this purpose.

Junk Yards and Salvage Yards

23. Salvage Pools

Comment: Several law enforcement
and related commenters strongly agreed
with the assessment that Salvage Pools
are one of the most significant sources
used by criminal groups as a source of
paperwork and as a way to fund their
opsrations, These commenters agree
that Salvage Pools must report vehicles
to NMVTIS both when they receive
vehicles for sale, and when they sell -
those vehicles. These commenters
further noted that such salvage pools
have sophisticated technological
capabilities and should not have any
preblem meeting the reporting
requirements, Several of these
commenters noted that in some cases,
individuals purchase severely damaged
" units at or via these pools and then steal
a similar make and model for cloning

purposes. For this reason, these
commenters also recommended
reporting the buyer’s name for these
vehicles. Several national consumer-
advocacy organizations also supported
the constructive definition including
salvage pools and the requirement to
add buyer name in the reporting
requirements.

Response: DOJ reaffirms its
determination to include *salvage
pools” and “salvage auctions” in the
definition of junk or salvage yards,
thereby requiring them to comply with
the corresponding reporting
requirements. The nams of the buyer is
not reported elsewhere despite being
very valuable for law enforcement and
other purposes. DOJ, therefore, added
the name of the buyer as required data
to report. Because many of the
purchasers are reportedly international
buyers, some of whom have been linked
to fraud and theft rings that purchase
such vehicles for clean paper to use on
stolen vehicles in the U.S., DOJ also will
add to the requiremsnts an indication
whether the vehicle is intended for
export, .

Comment: The Nevada Department of
Motor Vehicles commented that by
statute, Nevada requires wreckers and
salvage pools to apply and transfer their
salvage titles, junk certificates, and non-
repalrable certificates within 10 to 30
days. Nevada suggested that these
organizations should be exempt from
reporting because the DMV already
sends this data to NMVTIS.

Response: Junk and salvage yards,
including salvage pools, are not
required to report data to NMVTIS if the
state already reports the required junk-
and salvage-yard information fo
NMVTIS pursuant to this regulation,

Comment: One commenter asked
whether “the definitions of junk yard
and salvage yard, which include even a
single individual, [are] a substantial
overstep?” Several consumer-protection
organizations also suggested that, with
respect to the definition of “in the
business of,” junk and salvage yards
should be defined as any entity or
individual meeting the description in
the definition that acquires or owns five
or more salvage or junk automobiles
within the preceding 12 months, which
is analogous to other similar reporting
standards.

Response: DO] modified the final rule
consistent with the comment from the
consumer-protection organizations. The
qualifier of five or more vehicles is
taken from federal odometer law, and its
definition of “car dealers” from 49
U.S.C. 32702(2).

Comment: One commenter (CARS of
Wisconsin) argued that “information

about who owned the vehicle prior ta it
being junked is unnecessary.” The
Wisconsin Department of ‘
Transportation contended that requiring
junk and salvage yards to report the
name of the vehicle supplier is
unnecessary, as is the disposition of
such vehicles. Wisconsin DOT
commented that because these vehiclas
are scrapped or destroyed by these
entities and cannot be returned to road
use, it is unnecessary to report this
information.

Response: Comments from law
enforcement entities on the proposed
1ule demonstrates that this information
is of significant value. Additionally,
even when a vehicle cannot return to
the road, the VIN can be used to clone
a stolen vehicle. In states that do not
have the same junk-branding
requirements as Wisconsin, a junked
yehicle can “live on” through a cloned
stolen vehicle, which will only cease
onice NMVTIS is fully implemented.

Comment: The Virginia Department of
Motor Vehicles expressed concern that
the proposed rule seemed to encourage
junk- and salvage-yard operators to
submit data via FTP or facsimile that
potentially would include personal
identifying information,

Response: DOJ encourages all
reporters to report electronically
whenever possible. In cases where
slectronic reporting is not an option,
DOJ will direct the operator to identify
a reporting procedure to accommodate
the situation. Regardless of the reporting
method, DOJ and the operator will
ensure that all possible safeguard
measures are taken, including secure
FTP wherever possible.

Comment: One commenter requested
that DOJ raquire the operator to accept
junk- and salvage-yard data from any
junk or salvage yard directly or through
a third party on their behalf to minimize
administrative burden.

Response: DOJ has provided the
operator with flexibility in identifying
the specitic methods of reporting to
NMVTIS. It is not in the system’s best
interest for all required reporters to
report directly into the system, due to
technical and business reasons. The
operator is expected to identify three or
mora different methods of transmitting
information to NMVTIS and will make
this information available via its Web
site, as will DOJ via www.NMVTIS.gov.

Comment; Several commenters have
noted that, similar to insurance-carrier
reporting, junk and salvage reporting of
vehicle presence in inventory on a 30-
day basis leaves a significant amount of
tirne for fraud and theft to occur. These
commenters recommended that DOJ
require reporting of not only presence in



5760

Federal Register/Vol. 74, No. 19/Friday, January 30, 2009/Rules and Regulations

inventory, but also disposition of the
vehicle. The recommendations for the
revised reporting timeline varied in the
recommendatiens from immediately to
several business days. '

Response: The Anti-Car Theft Act
defines tha reporting timeline, and,
therefore, DOJ can only require
reporting on a monthly basis. DOJ does
strongly encourage all reporters to
report data as soon as possible oron a
daily basis.

Comment: ASPA commented that
“while *salvage pocls’ were not
included by Congress in the ‘Anti-Car
Theft Act of 1992 as an entity with
reporting requirements, the DOJ sweeps
our industry into the group which has
these reporting requirements, * * * The
salvage pool industry wants to be
helpful in combating vehicle theft, but
we want to insure that any reporting
requiremnents imposed on our industry
are reasonable, in light of the fact that
Congress did not specifically place
Teporting requirements on salvage
pools.” :

Response: DOJ appreciates ASPA’s
declaration and will work to ensure that
reporting requirements on every
industry are reasonable. The reporting
requirements proposed for salvage pools
are the same requirements placed on
salvage yards, which also handle
salvage vehicles. Because a salvage pool
is in the business of acquiring
{constructively defined to include
handling or controlling on behalf of)
salvage automobiles for resals, it fits
well within the statutory definition of
salvage yards.

Comunent; ASPA commented that
because salvage pools generally serve as
“*agents” for insurance carriers, salvage
pools should only be subject to the
reporting requirements of insurance
carriers as they relats to the age of
automabile to be reported.

Response: DOJ disagrees with this
_ recommendation because salvage pools

are included in the definition of salvage
yards, as opposed to insuranca carriers.

Cormment:ISRI and the National

Salvage Vehicle Reporting Program both
suggested an exemption from reporting
for vehicles acquired from an entity that
is obligated to meet the reporting
requirements of the Act and rule. They

-argued that this exemption is necessary,
not because of the burden of double
reporting, but because, in the case of the
scrap-metal-tocycling industry, many
vehicles are acquired after being
flattened or crushed to an extent that a

" VIN cannot be reasonably obtained.

Response: Many scrap-metal
processors and shredders do receive.
flattened 'and bundled vehicles and
vehicle parts. In those cases, recording

a VIN for every vehicle is nearly
impossible. Both ISRI and the National
Salvage Vehicle Reporting Program
assert that such entities are at the "end
of the line” in handling end-of-life
vehicles, and almost always receive
vehicles from those who are required to
report on the vehicle before it is crushed
or bundled. Additionally, with scrap-
metal processors and shredders, there is
no possibility that the vehicle will be
subsequently purchased for operation
on public roads by an unsuspecting
consumer. However, cloning and
destruction of stolen vehicles remain a
threat, For these reasons, DOJ created an
exception for reporting to NMVTIS in
cases where a scrap-metal processor or
shredder confirms that the vehicle
supplier reported the required data to
NMVTIS. Scrap-metal processars and
shredders that receive automobiles for
recycling in a condition that prevents
identification of the VINs need not
report the vehicles to the operator if the
source of each vehicle has already
reported the vehicle to NMVTIS. In
cases where a supplier’s compliance
with NMVTIS cannot be ascertained,
however, scrap-metal processors and
shredders must report these vehicles to
the operator based on a visual
inspection, if possible. If the VIN cannat
be determinad based on this inspection,
scrap-metal processors and shredders
may rely on primary documentation
(i.e., title documents) provided by the
vehicle supplier.

Lenders and Automohile Dealers

Comment: lowa Attorney General
Thomas J. Miller supported the DOJ
proposal that lenders and auto dealers
have access to NMVTIS in order to
further NMVTIS’s goals of reducing
crime, especially fraud,

Response: Commercial consumers
will have access to NMVTIS.

Comment: Assurant Solutions argued
that lenders and dealers need not only
the ability to query NMVTIS for
information, but also need the ability to
communicate and electronically
exchange motor vehicle information to
achieve greater efficiencies in title
processing, and to limit the number and
type of paper-based transactions as a
strategy to significantly decrease fraud.
Specifically, the commenter suggested
that lenders and dealers communicate
grrors or changes to NMVTIS.

Response: Communication to and
from NMVTIS is currently facilitated
through the use of the current operator’s
secure and proprietary network,
AAMVANet. This network is nota
component of NMVTIS per se, and
therefore the operator governs use of
this netwerk for communication

between NMVTIS and its users. In terms
of providing lenders and dealers with
the ability to make corrections and
changes, DOJ notes that it has concerns
with authorizing any user other than a
state motor vehicle administration or its
agents (where applicable) to make
corrections directly or changes to
NMVTIS data. However, DOJ directed
the operator to develop a process for
reporting passible errors and requesting
changes that may also be used by
lenders and dealers.

Responsibilities of the Operator of
NMVTIS

24, Consumer Access Methods

Comment: One commenter argued
that “[t}he Web-based access should be
apen to private individuals who wish to
check the status of a prospective
purchase.” And the NADA supported
the provisions in the proposed rule
allowing dealers to access NMVTIS as
prospective purchasers, which is likely
to help thwart motor vehicle-title fraud.
A consumer-advocate attorney
commented that if this information
becomes widely and readily available,
the vehicle-fraud industry will be
significantly reduced.

Response: Prospective purchasers
(including dealers who purchase
vehicles for resale) are required to have
access to information necessary to make
an informed purchase decision, and DOJ
will require that consumer access be
available by January 30, 2009.

Comunent: Experian Automotive
argued that DOJ should not overlook the
significant costs involved in marketing
and disiributing vehicle-history
information, and suggested that these
costs are beyond what the operator can
provids.

Besponse: These costs are significant.
Under the modsl of third-party portal
providers (as opposed to a single,
operator-provided consumer access
model), the third parties, not the
operatar or DOJ, will bear the most
significant marketing and distribution
costs. It is partly because of these costs
that the third-party model was selected.

Comment: Experian Automotive
argued that NMVTIS is not chartered to
provide the level of information and
support that Experian or other private
vehicle-history report companies
provide. -

Response: DOJ has no intention of
competing with private vehicle-history-
report companies, Those private
seTvices possess data that NMVTIS does
not intend to provide (e.g., vehicle
repair and service histories}. NMVTIS is
simply intended as a government-
sponsored service to verify the title and



Federal Register/ Vol

74, No. 19/Friday, January 30, 2009/Rules and Regulations

5761

brand history of a vehicle reliably,
thereby preventing fraud and theft.
Comment: Several motor vehicle
administrations and ons services
organization argued that the operator
should not be permitted to sell bulk
vehicle data from any state, which
would effectively allow private
information resellers to bypass
contractual agreements and seek the
state’s database from the NMVTIS
operator. Additionally, at least one state
motor vehicle administration suggested
that the operator should conduct regular
program and security audits and should
screen potential access providers,
Response: The operator will not sell

the NMVTIS central file or any
particular state’s dataset (i.e., all VINs
from a particular state}. All infermation
provided will be in response to VIN
queries, except in cases of law
enforcement queries, which could
include searches of NMVTIS by
reporting entity name, names associated
with reports, location, etc. Data
provided to NMVTIS will remain in the
possession of the operator and any
contractors supporting the operator (i.e.,
data center hosting or backup).
Consumer-access providers are
restricted from downleading and storing
bulk NMVTIS data for resale or reuse
and must use data in accordance with

. the Anti-Car Theft Act. Any entity using
NMVTIS data in a manner inconsistent
with these regulations may not be
covered under the Act’s immunity
provisions. The operator shall conduct
regular reviews and audits of security
arrangements and program compliance
and shall work with DOJ to establish
access-provider standards to ensure that
the access providers are professional
and reputable, and that information and
access are provided according to the

"~ Act.

Comment: One commenter argued
that “[t]he responsibilities of the
operator of the NMVTIS system are
confusing in subsection (b)(3) and (b)(5),
[as] they appear to have the same
meaning and impact.”

Response: These subsections describe
what the operator of NMVTIS is
statutorily required to provide to users
of the system, including information
- regarding a vehicle’s current or past
status as a junk or salvage vehicle. In
other wards, NMVTIS will make
information about vehicle history
available to consumers, state titling
agencies, law enforcement, and others
through an electronic (e.g., Web-based)
inquiry. Although subsections (b}{(3) and
(b)(5) overlap somewhat, it is possible
that the operator may have information
indicating that a vehicle has been
branded a junk or salvage that did not’

arise from a report submitted by a junk
or salvage yard or insurance carrier,

Comment: One commenter noted that
*“[wlith the expected low
implementation costs for this consumer
system, there are major benefits to
centralizing the system within a
government Web site in order to reduce
further consumer misinformation. In the
alternative, a detailed schems
prohibiting third-parties from charging
certain fees for accessing the system”
would be desirable, The commenter
further emphasized the importance of
regulating third-party involvement.

Response; Third-party involvement
will be regulated and monitored by the
operator and DOJ. DOJ believes that this
is the most sensible manner of
implementing consumer access. DOJ has
established www.NMVTIS.govasa
central source of reliable information
concerning NMVTIS, providers,
requirernents, etc.

Comment: Ona commmenter suggested
that the operator be required to establish
a data-quality plan that may rely on
technological tools to scan for and flag
errors in VINs that may be reported to
the system.

Response: DOJ agrees with this
comment and will direct the operator to
adopt all reasonable strategies and
techniques for ensuring data quality.

Comment: In response to DOJ’s
request for comments on methods of
NMVTIS access, several commenters
agreed that third-party providers may he
better suited for handling information
access than a single provider. The
Minnesota Department of Public Safety
argued, however, that private third
parties should not be permitted to have
access to NMVTIS data in the manner
proposed, with little oversight, or to
generate profit from the data contributed
by the states. Additionally, the
commenter stated that this would
violate the provisions of the Anti-Car
Theft Act that restrict the operator from
taking a profit from its role as the
NMVTIS operator.,

Response: The third-party providers
are not given open access to NMVTIS
data, Rather, they are only provided
access to that data that the Anti-Car
Theft Act requires to be available to
prospective purchasers. Additionally,
the operator will maintain much more
than “little’” oversight aver these
contractors, Last, while the Anti-Car
Theft Act restricts the operator from
making a profit, the Anti-Car Theft Act
provides no restrictions on third-party
contractors, including states that wish to
be a portal provider. BOJ will move
forward with a third-party provider
approach to consumer access.

Comment: The NADA commented on
the importance of providing access to
NMVTIS information for the wholesale
vehicle market: “If wholesale auctions
have access to NMVTIS data,
fraudulently titled vehicles could be
easily flagged and reported to law
enforcement officials expeditiously and
efficiently. * * * Transparency at the
whalesale level will only help to deter
motor vehicle title fraud and enhance
the NMVTIS system.”

Response: DOJ agrees and notes that
enabling this type of access also will
assist in generating revenues to sustain
the system and possibly offset or
eliminate state fees. So long as this
access is on an inquiry basis, and
NMVTIS data is not sold in bulk as
previously described, DOJ will
authorize and direct the operator to
provide such access to dealers and other
commercial consumers, consistent with
the Anti-Car Theft Act.

Comment: Several commenters
expressed concern that the operator
must provide robust security protections
for the information to be included in
NMVTIS.

Response: DOJ will ensure that the
operator relies on industry-standard
security and related protections,
including any relevant policy
recommendations of the Global Justice
Information Sharing Initiative that relate
to security and privacy protections of
information systems used in the
criminal-justice environment,

Comment: ISRI argued that DOJ’s
authorization for the operator to identify
third-party organizations to receive and
provide data to NMVTIS in lieu of
allowing all required entities to report
directly to NMVTIS is problematic. ISRI
believes that allowing third-party
organizations to handle the information
creates a security risk, provides an
opportunity for market participants to
access confidential business
information, and could create a cost
burden for reporting entities. ISRI
recommended additional security
protections and restrictions that would
prevent these potential problems.

Response: The current operator’s
information architecture is not designed
to allow hundreds, and possibly
thousands, of reporting entities to report
directly to NMVTIS. In light of this, and
hecause many of the covered reporting
entities are already reporting to third-
party entities, such as the Insurance
Services Office (IS0Q), allowing a third
party to receive and provide the
required information is effective and
reduces burden on reporting entities by
allowing their current reporting to be
used in NMVTIS compliance. DOJ will
require the operator to designate at least
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three third-party organizations for
reporting purposes, so that covered
entities can choose which third party
they are most comfortable with.
Additionally, any third-party
organization that develops a reporting
application at the operator's request will
agree to terms and conditions restricting
the sale or use of the data, consistent
with the Anti-Car Theft Act.

Comment: Auta Data Direct, Inc,
suggested creating a policy to prevent
free dissemination of prospective-
purchaser-inquiry data by any entity
and suggested charging all consumer-
access providers the same fees in order
to maintain a level playing field.

Response: DOJ agrees and will direct
the operator to ensure that all consumer-
access portal providers are charged the
same fees for NMVTIS information,
notwithstanding velume discounts.
Consumer-access providers, however,
are currently not restricted in what they
can charge the end user (prospective
purchaser) for an inquiry, as DOJ has .
determined that the “market” can
determine this better than any artificial
caps or minimums.

omment; The Minnesota Department
of Public Safety commented that section
30504 of the Act requires DO]J to
prescribe by regulation the procedures
and practices to facilitate reporting to
NMVTIS; The commenter suggests that
DOJ is merely placing this burden on
the operator to circumvent the DOJ’s
own responsibilities.

Response: DOJ strongly disagrees with
this assessment. Requiring that these
procedures, which are subject to change
and modification as technology
advances, be published in federal
regulations is unwise and inefficient
and would only serve to restrict the
states and other covered participants
from working with the operator te
improve reporting practices, It is in
everyone’s best interest that such
detailed procedures are not codified in
regulation beyond the procedures and
practices that are described herein {i.e.,
third-party reporting, reporting via
batch upload or realtime, etc.).

Comment: AAMVA asserted that it
cannot support the development and
implementation of a third-party
reporting mechanism to support
insurance, junk, and salvage reporting,
AAMVA reports that to establish this
connection with the required two or
three third-party organizations would
require $1 million to $1.5 million in
development costs and up to $400,000
in annual operating costs from federal
funds to implement this provision.

Response: DOJ is under court order to
gstablish this mechanism by March 31,
2009. DOJ has recently provided

AAMVA with federal funds of nearly
$300,000, and AAMVA expects {o
receive approximately $1,500,000 in
user fees by end of year 2008, Much of
these funds are spent on other activities,
including and especially suppart for
currently participating states, DOJ
expects to work with AAMVA on cost
controls and to intervene to ensure that
the basic connection is established as
required by the court, The Anti-Car
Theft Act specifies that NMVTIS will
not depend on federal funds and is ta
be supported by user fees.

Comment: The National Salvage
Vehicle Reporting Program commented
that commercial consumers such as auto
dealers would desire the ability to
inquire on multiple VINs at ths same
time in a “batch” format at an
appropriate cost. Consumer-advocate
attorney Bernard Brown commented
that “such broad access to NMVTIS data
should be provided for all of these
businesses and entities to level the
playing field” in the competitive market
place. Other consumer-advocacy
organizations commented that such
commercial consumers should not be
permilted to provide the NMVTIS
vehicle history to other consumers
without also notifying such consumers
of the NMVTIS disclaimers and
warnings.

Response: Similar to the need for
central-issue states to inquire against
multiple VINs at the same time,
commercial consumers should have the
same service available at a cost
commensurate with the service. Because
DO is directing the operator to make
such a batch-inquiry process available
for central-issue states, this same service
should be available to dealers and other
commercial consumers, DOJ points out,
howaever, that these searches will
require a VIN for each vehicle to be
searched. That is, no bulk data will be
made available to any consumers, DOJ
will require the operator to require all
third-party portal providers to make a
NMVTIS Notice and Disclaimer
available to all consumers accessing the
system. Additionally, DOJ has
collaborated with the Federal Trade
Commission on its Used Car Buyers
Guide regulations to ensure that the FTC
is aware of NMVTIS and the
accompanying notice and disclaimer.

Comment: Several commenters,
including the National Salvage Vehicle
Reporting Program, stated that the
inclusion of specific disclaimers for
limitations to the data reported by the
system is essential for consumer
protection purposes.

Response: DOJ agrees and will work
collaboratively with the operator and

others to ensure that appropriate notices
and disclaimers are in place.

Comment: One commenter noted the
need for proactive efforts by DOJ and
the operator in the areas of public
awareness and education on NMVTIS
and the issues it addresses.

Response: DOJ wilt work with the
operator and the various stakeholder
communities to develop and distribute
information through www. NMVTIS.gov
and other means.

Comment: Several consumer-
advocacy organizations argued that
consumers should be provided access
either at no cost or nominal cost without
onerous access requirements and
allowed to make multiple inquiries for
a fixed price. Similarly, these
organizations contended that consumers
who have completed vehicle purchases
should be able to verify their vehicles’
history, and that the Department should
take into account consumers’ lack of
access to credit and the “digital divide.”

Response: DOJ agrees that consumers
should be able to access NMVTIS at
nominal cost, that there should be no
onerous access requirements, and that
any cansumer—including those who
recently purchased a vehicle and those
who may be considering purchasing a
vehicle in the future—should be
permitted access. DOJ will take into
account the comments on pricing
structures and the issues of credit access
and “digital divide” while working with
the operator to establish the consumer-
access provisions.

25. Operator Accountability

Gornment: Several state departments
of Motor Vehicle Administration argued
that the operator must provide a
reasonable and timely process for
correction and amendment of records
that contain errors, and that the operator
must take responsibility for notifying
users of the erroneous information.
Another asked who would be
responsible for working with insurance
carriers and junk and salvage yards
when their data is questionable or
incorrect. The commenter also asked
how the data would be corrected.

Response: DOJ agrees that an error-
verification and correction process is
vital to the success of the program.
However, in some circumstances, it may
be jmpossible to fully verify the facts of
some situations (e.g., vehicles disposed
of). The operator will be required to
work with data reporters to identify and
resolve potential data errors, to note
within the central file any discrepancies
reported or the findings of any
investigations of errors, and to notify
those wha accessed the information of
any confirmed erroneous information.
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No entity, including the operatar, may
remove any data reported by another
organization, and only state motor
vehicle-title administrations can
unilaterally change their data, which
will update in NMVTIS. Insurance
carriers and junk- and salvage-yard
operators do not have access to modify
data in the system, but are required to
notify the operator immediately of
errongous information that they
previously reported and to immediately
report corrected information, which will
be flagged or noted in the system as an
update. Although the erroneous
information may be retained in the file,
it will be noted as corrected via update,
and the updated, correct information
will be available. In releasing insurance,
junk, or salvage information, the
operator may include the name of the
reporting organization and its contact
information, so that anyone questioning
the validity of the report can go directly
to the source of the information. It is
important to point out that while
NMVTIS is authorized to serve as a data
repository and data provider, NMVTIS
was not expected to serve as an .
arbitrator of questionable or even
conflicting information. It is the
responsibility of the data reporters
(including states and insurance, junk,
and salvage drganizations) to provide
correct information, and to provide
updates and corrections as soon as they
are identified. Although the operator
should not remove previously reported
information, the operator can add a
“note” ta the record regarding the
corrected information, along with the
corrected information, Additionally,
DOJ added a section to the regulation
(section 25.57) that provides for error
correction in exceptional circumstances.

Comment: Cne commenter stated that
*“[tlhe GAQ report stated that there have
been problems with funding NMVTIS
. through AAMVA, including: excessive

consultant fees; lack of documentation
-for payments; failing to maintain

racords supporting financial reports;
. and failing to adequately administer
contractual arrangements with the
states. GAOQ report af 10. How has the
track record for management of NMVTIS
improved since then? What type of
financial oversight is expected for the
system? And what type of compensation
structure does NMVTIS proposs for its
labor costs?”

Response: Because the current _
operator {AAMV A} has received grant
funding from DOYJ, the operator is
responsible for complying with all grant
requirements, including financial and
programmatic requirements relating to
contracting, documentation, and
performance. Also, DOJ will play an

active role in overseeing the
administration of the system. DOJ also
has added requirements for the operator
to publish an annual report to include
revenues and expenses by category. DOJ
leaves operator labor cost structures up
to the operator to determine what is
most advantageous and cost-effective
while complying with DOJ financial
requirements. DOJ also has added a
requirement (should DOJ not be the
operator) for an annual independent
audit of NMVTIS revenues and
expenses, the results of which will be
publicly available. DOJ also may
terminate the operator status of any
organization (if not the Department of
Justice) for cause, should that be
necessary. DOJ also has coordinated
with another federal agency, the Office
of the Inspector General (OIG), which
recently complsted audits of the
operator’s financial recordkeeping and
practices and will continue to monitor
these issues. DOJ also notes that the
GAO study was complseted many years
ago, and that AAMVA has undergone
many changes since that time,

Comment: One commenter asked “to
what extent is the potential for
corruption of those who manage the
system a concern? What internal
controls will be implemented? Is this
why access provided by the operator to
users of NMVTIS must be approved by
the Department of Justice? § 25.53(d).”

Response: DOJ has no basis for any
concerns of corruption. The internal
controls in place to protect the integrity
of the system are many and varied,
including technological controls,
transparency, and oversight from a
variety of stakeholders.

Comment: One commenter noted that
“[t)he estimates in the regulations give
the impression that the operator dossn't
know exactly how much the system
costs to operate(.] The estimates
provided all seem pretty high, Why does
it cost so much to operate the system?
Is DOJ sure that the operator has the
experience and ability to run the system
well?”

Response: DOJ is very concerned
about current system costs. DOJ will
continue to monitor and encourage cest-
saving options and will look to the '
annual independent audits to inform the
operator and DOJ of additional cost-
saving strategies. DOJ notes that the
current operator, AAMVA, already
administers other federal-state systems
successfully. DOJ will continue to
ancourage AAMVA to seek cost savings
by outsourcing technological solutions
as appropriate and by adopting current
and less-costly technological solutions.

Comment; One commenter asked
“[hlow will DOJ overses the program

and the operator? Because these
questions are obvious and because
others have already asked questions
about the same issues, I recommend that
DOJ create some kind of governance
model to oversee the project. The
current operator has close ties to the
states, but other groups required to
participate don't have a seat at the table.
A board of governors that has people
from the groups that use the system or
need the system is definitely needed.”
Similarly, one state motor vehicle
administration noted that “‘the proposed
rules and the options AAMVA is willing
to provide do not match. The lack of
flexibility on the part of AAMVA results
in many options set forth in the
proposed rule not actually being
available to the states.” The California
motor vehicle administration
conmmented that a board or commission
made up of state representatives, DOJ,
and the operator should be engaged to
discuss and agree upon the
requirements relating to consumer
access. Other commenters also
recommended the establishment of a
steering committee to govern operation
of NMVTIS cutside of the rules,

Response: It is DOJ’s responsibility to
oversee the program and make or .
approve all policy decisions regarding
the implementation of NMVTIS. To
ensure input from all stakeholders, the
Department may establish a NMVTIS
Advisory Board to make
recommendations to DQOJ regarding the
system and its operation.

Comment; Several commenters
recommended that DOJ publish the
NMVTIS system budget on an annual
basis for review as a part of an annual
report, and another commented that the
operator should be required to provide
quarterly reports on the number of
vehicles reported on during each
quarter, along with dispositional
information, in order to give better
insight into the effectiveness and
gompliance rates within the system.
Another state motor vehicle-title
administration recommendad that the
operator be required to have procured
an independent audit of the fees
generated and expenses incurred on an
annual basis, :

Response: DOJ will require the
operator (if not the Department of
Justice) to prepare and publish
electronically a detailed annual report
that includes many of these items, and
DOJ also will require an annual
independent audit of NMVTIS revenues,
costs, expenditures, and financial
contrals and practices, which shall also
be available.

Comment: The California motor
vehicle administration suggested that



5764

Federal Register/Vol. 74, No, 19/Friday, January 30, 2009/Rules and Regulations

DOJ should identify its responsibility
for oversight of the system and operator
performancs, and that specific
performance measures should be
gstablished along with a minimum-
performance period such as a year. The
commenter further suggested that the
review of operator performance should
include solicited comments from the
various system stakeholders,

Response: As previously stated in
these comments, the Anti-Car Theft Act
provides that NMVTIS is a DOJ system
over which DOJ has sole responsibility
and control. As necessary, DOJ will
enter into an Memorandum of
Understanding (MOU) with the operator
that addresses these issues in greater
detail.

Cormumnent: Several commenters noted
the need to require the operator to
provide information to reporters and
others on its compliance and the
compliance of others in the program.

Response: DOJ will work with the
operator to establish the specific -
compliance monitoring, management-
control functions, and administrative-
dashboard features that will be required.
In its annual report, the operator will
provide compliance data and
information on which states, insurance
carriers, and junk~ and salvage-yard
entities are reporting to the system and
participating, if available.

User Fees

- 286, Per Transaction

Comment: Several commenters noted
that the user fees should be based on a
“per transaction” basis: *“The fee
structure based on a pro-rata share to
states based on the number of registered
vehicles is not an equitable structure.
States put information into the system
and all the states involved in the system
benefit from this. Under a pro-rata
system, states that have a low number
of title transfers but a high number of
vehicles halve] to pay in more for the
system for marginal benefit. Other
states, for example states that act as
dealer hubs and have a large number of
title transfers but a small number of
registered vehicles[,] would be
benefitting disproportionately. For those
reasons, the fees should be applied on
a per transaction basis.”

Response: Several commenters,
including state motor vehicle-title
administrations, noted that fess based
on a “‘transaction’ basis could serve as
a disincentive for states to participate
and to make NMVTIS inquiries, which
would leave consumers and others
vulnerable. Additionally, several
commenters noted that fees based on a
pro rata basis provided the ability to

know fees in advance, which would
assist in budget planning and requests.
Finally, a transaction-based fee structure
would require the operator of NMVTIS
to revise its billing process and would
likely he more costly to implement. For
these reasons primarily, DOJ has
determined that state user fees will be
based on the number of motor vehicles
titled or registered as reported by the
U.S. Department of Transportation’s
Federal Highway Administration
through its Highway Statistics Program
and reports. With full state participation
mandated beginning January 1, 2010,
the operator will invoice all states
regardless of their level of participation.
State fees shall be reviewed biennially
and announced to the states as soon as
possibls, preferably more than one year
in advance of becoming effective.

Comment: Experian Automotive
commented that some aspects of the
proposed rule could be read to allow the
establishment of a fee beyond what
would be reasonable for the records,
which would be essentially the same as
prohibiting the disclosure of
information outright.

Response: The current inquiry fee
used in consumer-access pricing is
based on market assessments, and with
volume discounts included, has been
effective in securing consumer-access
provider-organization agreements.
However, DOJ will carefully monitor
consumer access pricing to ensurs that
the average conswmer is not “priced
out.”

Comment: AAMVA and the States of
California, New York, and Alaska
commented that user fees based on the
number of vehicles registered in the
state are the preferred basis, as this will
enable states to determine the fees in
advance, which will support budget
planning. At the same time, states such
as Texas, Oregon, South Carolina, and
Hawaii have recommended a fee
structurs other than the number of
registered vehicles because of the high
number of registered vehicles in some
states. The State of California
recommended that the fees be the
subject of a separate, future rulemaking,
that the oparator ba required to make its
expenses publicly available, and that a
stakeholder group comprising the
operator, DOJ, and states provide input
into the fees,

Response: DOJ agrees with AAMVA
and several states in making the basis
for state fees the number of vehicles
registered or titled. DOJ cannot defer
rulemaking on fess because the operator
has indicated extensively that funding
for NMVTIS is critical. In fact, in the
operator’s public comments on this rule,
it acknowledges that it cannot

implement key aspects of NMVTIS in
accordance with a federal court’s order
without critical funding. For these
reasons, DOJ must resolve this issue
now, DOJ agrees that all expenses and
revenues for NMVTIS be made publicly
available annually.

Cormnment: More than one commenter
argued that “{c]harging a ‘user fee’ to a
state for the information they are
required to upload to the system is
simply unfair. If anything, the states are
providing this information as a courtesy
to enable the NMVTIS process to
function. As such, a state should not be
charged a fee for providing data. Rather,
anyone, including a state, which uses
the system to process requests, should
pay fees for system use.”

Response: The user fae is not charged
to a state solely for sharing its data with
the system and other states, The user
fres are assessed in light of the states’
use of the system overall as is required
by law, including making inquiries into
the system, relying on the system to
maintain a national brand history, and
facilitating the secure exchange of title
information and updates between states
to protect the states’ consumers.
Additionally, all states receive a lavel of
added protection from fraud via
participation by other states.

Comment: The State of South Carolina
Departiment of Motor Vehicles suggested
that "*states could be charged for
Inquiries prior to the issuance of a new
jurisdictional title based on an out-of-
state titls; however, states should be
reimbursed for these charges based on
the mumber of third-party inguiries that
the system receives. If such a model is
not daveloped, then states will take a
double hit: the cost of full participation
in the program, as well as the loss of
revenue resulting from third parties
being able to obtain current
jurisdictional data through alternative
means.”

Response: Regardless of the fee
model, DOJ has taken steps with the
operator of the system to ensure that
impact on states is minimized. In fact,
the model that South Carolina proposes
is very similar to the model being
considered by DOJ and the operator.
The model DOJ is propoesing for
generating revenue includes a
component designed to “‘point”
consumers to the full title history in the
state of record, thereby potentially
generating additional revenues for the
state, and the modsl includes a strategy
of using revenue to cover system
operational costs as well as offsetting
state user fees. Once system operational
costs are covered, DOJ anticipates
offsetting or eliminating state fees
entirely with revenues generated by the
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system. Should NMVTIS ever reach the
point where an unexpected surplus of
user fes revenus exists, DOJ could direct
the operator to reduce user fees the
following year or could use the funds to
support state upgrades to motor vehicle
title information systems. This latter use
of funds would be dirscted by DOJ
exclusively.

Comment: The State of Illineis motor
vehicle administration commented that
in order for NMVTIS to be effective,
NMVTIS should purchase vehicle-
history data from the state, ‘“mark up”
the price of the data, and sell the data
to third parties. Illinois suggested that
“with this model, everyone wins,” and
that “consumers win because they can
rely on the complete, consistent, and
officient flow of information about
motor vehicles.”

Response: While this concept may be
appealing to some, the concept has
several major flaws. First, the Anti-Car
Theft Act does not authorize or even -
suggest that DOJ should purchase state
data. Had this been contemplated by
Congress, funds would have to have
been appropriated or at least authorized
to make the purchases. Additionally,
government agencies are not in a
position to engage in speculative
purchases. Consumers would not win
under this scenario because they would
be left to pay high prices for vehicle-

" history information, which many canrnot
afford and should not have to do te be
protected. Last, this is not what is
required under the Anti-Car Theft Act.

Cominent: The State of California
recommended that the states be charged
a flat fee for participation that would
cover NMVTIS operating expenses, and
that all revenues generated from
consumer access be returned to the
states.. .

Response: DOJ believes that, based on
~ the arguments presented by the states in
response to the proposed rule, there is
no equitable way to charge a flat fee due
to variances in the number of vehicles
in the states, number of title
transactions, number of out-of-state
" transfers into the states, etc. DOJ

believes that the fees must be based on
_ a factor that is correlated to a state’s
~ required use of the system. In terms of
returning revenues generated from
conaumer access to the states, this is not
too dissimilar to what DOJ has
proposed—offsetting state fees
{(potentially entirely) with revenues
from consumer access oncs system
operating costs are covered.

Comment: One commenter stated that
“states should not be charged simply for
submitting their title data to NMVTIS.
States that choose to use NMVTIS

should not be charged for assisting the
DOJ.”

Response: States are not charged for
simply submitting data to NMVTIS.
States are required to use NMVTIS for
inquiries prior to issuing new titles for
out-of-state vehicles, and NMVTIS can
provide real-time updates and
corrections as well as a secure method
of sharing title information between
states. In fact, for the 13 states currently
online, 45 millicn messages or
exchanges have been processed by
NMVTIS, and the State of California has
commented that NMVTIS is an “integral
part of state operational activities,”
demonstrating that NMVTIS does
provide services to the states. The
purpose of NMVTIS is not to assist DOJ,
and DOJ has limited use for the data in
NMVTIS. NMVTIS is a service to states
that provides greater consumer
protection, reduces crime, and can
improve titling process efficiencies, all
three of which ultimately reduce costs
to the states overall as well as to
COMSUIMETS,

Comment; One commenter noted that
“the Department of Justice does possess
a legitimate interest in incentivizing full
state participation in NMVTIS.” All
states receive a benefit from NMVTIS,
“Title washing and rebranding of
vehicles remain a national problem, not
somehow confined merely within stats
borders. Providing information to
NMVTIS allows law enforcement
agencies to confront crimes that may
have originated or affected states
outside of their jurisdiction.”

Response: DOJ agrees with this
comment.

Commenter: One commenter
expressed disappointment regarding
state concerns over user fees and system
costs and recommended that DOJ
pursue eitforcement against non-
participating states.

Response: DOJ appreciates the
concern and will monitor state
compliance with the Anti-Car Theft Act
and the NMVTIS rules.

Comment: One commenter noted that
the fee structure should be based on the
activities generating the most costs,
such as storing vehicle data, performing
verifications, etc.

Response: DOJ agrees that the fees
should match the costs of the system. In
asking for comments on the fee
structure, however, DOJ was attempting
to solicit input from the field regarding
the most equitable manner of
developing the fees and applying them
to all states, As for costs, the majority of
current expenses are for supporting
online states and states in the process of
implementation and data storage.

Comment; The State of New York
Department of Motor Vehicles
commented that a transaction-based fee
could serve as a disincentive to states to
query the system often. The state further
commented that a flat fee may be more
effective.

Response: DOJ appreciates this input
and assumes that the commenters’
reference to a “flat fee” could include a
tiered fee structure, such as what is in
place today, as this results in a flat fee
for the states in each tier.

Comment; One commenter noted that
“[wle remain convinced that if this is a
program that is as effective as it is
pronounced to be, if it will truly
accomplish all of the goals it is said to
have, then it should be fully funded and
supported by the Department of Justice.
Otherwise, it should be funded by fees
charged for those states, individuals and
organizations who request data from the
system, based on a transaction fee as
determined by AAMVA to sustain the

. systern. If that is not possible and the

DQYJ will not fund it, it should be
cancelled.”

Response: The Anti-Car Theft Act
explicitly states that NMVTIS should
not be dependent on federal funds for
operation. DOJ has awarded over $15
million to NMVTIS and participating
states, in addition to the funds awarded
by the Department of Transportation
prior to 1996. Since 1992, no more than
$2 million has been collected in user
faes by the operator, BOJ will comply
with the Anti-Car Theft Act in requiring
a system of user fees to support system
development, operation, and
maintenance. Because the Anti-Car
Theft Act requiras that DOJ implement
the system so that it is sustained by user
fees, DOJ has no ability to “cancel” the
program.

27. Tier Structure

Comment: Several commsnters,
including AAMVA, noted that a tiered
structure is the most workable structure
from a budgeting perspective, given that
this type of basis or structure will lessen
the need for annual changes to fess,
which are unworkable for states with
biennial budgets. However, some states,
suich as Oregon, Virginia, Alaska,
Minnesota, and others, noted that a non-
tiered structure is preferred.

Response: DOJ appreciates this input
and has elected to keep the tier structure
in place. While there is still disparity
between small and large states, and
between those states that have
significant differences in the number of
titled vehicles, the tiered structure does
help in reducing disparities bstween
states of similar size. Additionally, the
tier structure allows the per-vehicle
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basis fee structure to remain relatively
stable, rather than fluctuating
constantly, and because it acts as a
stabilizer, it results in a stable fee that
states can budget for appropriately. Last,
the tier structure is the structure that the
AAMVA Board has adopted as a
workable method for establishing fees.

Comment: AAMVA commented that
in addition to retaining the tiered fee
structure, DOJ should modify the final
rule to allow changes to the fee structure
to be determined through a mutual
agreement batween DOJ and the
operator.

Response: DOJ firmly believes that
issuss such as the structure of
mandatory fee systems should be
addressed in a public manner, as
opposed to handled informally and
without input from stakeholders.

28. Per Vehicle

Comment: More than one commenter
noted that user fees should be based on
the number of “automobiles’” titled
versus the number of “motor vehicles™
titled in a particular state.

Response: While DOJ understands the
comment and agress in principle, the
“basis’ for calculating such fess has no
impact when fees are adjusted to cover
system costs, In other words, charging a
user fee of $0.02 based on the nutnber
of “motor vehicles,” versus $0.04 based
ort number of “*automobiles,” is

" academic. Because NMVTIS already -
includes and services titles on all motor
vehicles that a state may provide data
on, many stakeholders and DOJ
encourage states to make verifications
on all motor vehicle transactions, States
have been paying fees based on number
of motor vehicles, and because the
number of motor vehicles (a more
comprehensive figure) is easier to
calculate for states and the operator,
DOJ authorizes the operator to continue
the practice of charging user fees based
on the number of motor vehicles titled
in the states. . :

29. Charging Non-Participants

Comment: Several commenters,
including the current operator,
expressed concern with charging fees to
all states regardless of participation. The
North Dakota Department of
Transportation noted that the proposal
to allow the operator to charge the user
fee to all states, even if a state is not a
current participent in NMVTIS, is
*“unfair”’ and that there has been no
avidence provided that demonstrates
the enhanced effectiveness of NMVTIS
when all states participate. That
commenter also argued that there is no
- evidence that criminals have targeted

non-participating states. The commenter

noted that “paying for the privilege of
participating * * * is patently unfair
and simply ludicrous.” Another
commenter stating the same conclusion
described the system as “an unfunded
mandate where the particular costs to
states are vague, and the total costs ill-
defined.” The State of Texas
commented that this would not
represent a true “‘user fee,” and the State
raised the possibility of “constitutional
problems™ in paying such a fee,

Response: DOJ disagrees with each of
these comments. Because all states are
required to participate fully in NMVTIS
and all states receive benetits from the
system, all states must pay the user fees.
There is no option for states to not
participate in NMVTIS, which includes
paying user fees to support the system
as required by the Anti-Car Theft Act.
Existing research demonstrates
NMVTIS's effectiveness. Moreover, state
and local law enforcement _
organizations, as well as automotive
insurance experts, agree that non-
participating states are being targeted for
exploitation. It is important to note that
the operator of the system has no
discretion with regard to charging user
fees, as this is the economic model
established by the Anti-Car Theft Act.
The operator has been steadfast in
ensuring that DOJ understands and
appreciates the perspective of its
members and has worked closely with
DOJ to identify ways of lessening the
burden of implementation on state
agencies. Additionally, states have
multiple options for implementation in
order to best manage the costs of
participation, and certain cost-saving
and potential state-revenue-enhancing
features have been established or
planned.

Comment: The $tate of California
commented that ““we agree with the
recommendation to charge all states. If
the fee is charged to all states regardless
of participation, there will likely be
greater participation by all states. This
could increase the value of the database,
generating additional consumer
transactions, which can then be used to
offset the user fees charged to states.”

Response: DO] agrees that by charging
all states a user fee in light of the
requirement for all states to participate
and the benefits all receive, any
disincentive to make title verifications
or use the system in the manner
required is eliminated.

fomment: One commenter noted that
his or her state “will not voluntarily pay
user fess.”

Response: User fees will not be
voluntary. Because the Anti-Car Theft
Act requires that NMVTIS be self-
sustaining through user fees, the final

ule requires the operator to issue
invoices and charge users of the system
auser fee based on system operating
costs and other factors that affect the
costs, such as necessary upgrades or
enhancements, Payment of the user fee
is required for compliance with Federal
law.

Comment: One commenter noted that
all users of the system should be
charged user fees, including entities
reporting data,

Response: At this time, DOJ is not in
favor of this recommendation because of
the increased financial burden it would
place on junk and salvage yards and
insurance carriers, and the disincentive
it would impose on their reporting of
data.

30. Enforcement

Cornment: Several commenters from
various stakeholder groups asked who
would be responsible for enforcement of
the provisions of the rule and how
enforcement responsibilities will be
conducted.

Response: Responsibility for
enforcement of this rule resides with the
Department of Justice overall. Within
DOYJ, several component organizations
{including the Bureau of Justice
Assistance, the Federal Bureau of
Investigation, and the Civil Division’s
Federal Programs Branch) will
collaborate with each other, with the
operator, and with state and local law
enforcement to ensure compliance and
to respond to allegations of non-
compliance.

Comment: ARA commented that an
“amnesty period” should be provided
because most automotive racyclers will
depend on inventory-management
vendors to provide a reporting
mechanism,

Response: While an “‘ammnesty period”
per se is not established, DOJ will work
closely with the ARA and other
organizations including the operator (if
not the Depariment of Justice) to ensure
that the commencement of reporting is
not impeded, During the initial period
of reporting, DOJ will be focused on
implementation as opposed to pursly
enforcement.

Comment: Severa! insurance carriers
suggested language for clarifying the
enforcement aspects of the rule,
recommending that a “violation" be
defined as “an act in flagrantly and in
conscious disregard of this chapter” and
that the rule include a statement
lirniting liability of insurance carriers
for what is reported and not reported.

Response: DOJ will not define
*violation” in this regulation because
such a definition is unnecessary. The
Anti-Car Theft Act provides DOJ with
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sufficient discretion to seek and assess
penalties, including a requirement that
DOJ consider the size of the business of
the person charged and the gravity of
the violation.

Comment: The National Salvage
Vehicle Reporting Program commented
that any penalties levied against a
required reporter should be determined
in a way that will result in a material
fine that could force a modification in
behavior. This comment was supported
by comments from consumer-advocate
attorneys who noted that “[t]he
Department should construe the
enforcement provisions of the statutes to
make them as strong as possible with
respect to any potential deliberate
violations by insurance carriers or
salvage yards.”

Rasponse: DOJ will carefully consider
any penalties applied as required by the
Anti-Car Theft Act, ‘

Comment: The National Salvage
Vehicle Reporting Program commented
that “the establishment of regular
document procedures by an entity to -
provide compliance should be
considered a mitigating factor to
demonstrate good intent.”

Response: The Department did not
propose any regulations governing its
enforcement efforts in the proposed
rule. At this time, the Departiment
believes that enforcement concerns are
adequately addressed by the Anti-Car
Theft Act and other applicable statutes
and regulations, :

Comment; Several insurance-related
organizations or associations
commented that *“49 1).5.C. 40505 sets
forth a $1000 civil penalty for ‘each
violation of the chapter.’ With millions
of data points reported from and to
many sources, there needs to be an
interpretation of this provision that
makes cléar that good faith efforts to
comply would be encugh to avoid the
penalty. For example, we request that.
the Department include language along
these lines in the final regulation: ‘A
violation for purposes of 49 U.S.C.
30505 means an act that is committed
flagrantly and in conscious disregard of
this chapter.””

Opposing this view, several national
consumer organizations commented that
. “the Department should flatly reject the
American Insurance Association’s
proposal that its enforcement authority
be limited by 4 ‘flagrant disregard’
standard. Nothing in the Anti-Car Theft
Act authorizes or contemplates such a
standard, and the ATA does not
adequately explain why such a standard
is necessary, or how it would be
satisfied. Consistent with congressional
intent, the Department should preserve
its full enforcement authority with

respect to the reporting requirements of
the Anti-Car Theft Act and its
implementing regulations.”

Response: As a matter of policy, DOJ
will preserve its full enforcement
authority and discretion, including the
ability to determine what constitutes a
violation of the Act. As noted above, the
Department believes that enforcement
concerns are adequately addressed by
the Anti-Car Theft Act and other
applicable statutes and regulations.

31. Liability

Comment: Several commentsrs
requested that DOJ clarify liability and
immunity protections for all users of the
system—those using the data to make
decisions and those providing the data
to the NMVTIS. At least one of these
commenters indicated that without such
clarification, some data reporters may be
hesitant to comply. Some commenters
requested that DOJ clarify protections
from both criminal and civil liability.

Response; DOJ does not belisve that
the applicable immunity provisions
require clarification. Pursuant to 49
U.S.C. 30502(f): “Any person
performing any activity under this
section or sections 30503 ar 30504 in
good faith and with the reasonable
belief that such activity was in
accordance with this section or section
30503 or 30504, as the case may be,
shall be immuns from any civil action
raspecting such activity which is
seeking money damages or equitable
relief in any court of the United States
or a State.”

32, System Operating Costs

Comment: Ons commenter noted that
the operator should examine its
financial records and projections more
closely in order to narrow the estimated
system operating cost projections of
$3,000,000 to $5,000,000 annually. Such
examination would create greater
reliability and equity in determining
user fees, The commerter further
suggested that “‘an outside bidding
process should be enacted to shift the
entire program onto a contractor,”

Hesponse: Because the system has not
yat been fully implemented, and
because costs are driven in part by
system usage, the annual operating costs
vary annually and therefore are
estimates at this time. DOJ agrees,
however, that it is imperative that more
robust and tighter financial procedures
and controls be put in place, and that
transparency be encouraged through an
annual publication of an operator report
of progress and costs, as well as budget
projections for the coming years. DO]J
will ensure that these goals are reflected
in the requirements of the system

operator. While the operator is free to
consider outsourcing opportunities for
operational components (e.g.,
technology, financial oversight, etc.), the
Anti-Car Theft Act requires that the
operator of the system, if it is not the
DOJ, be an organization that represents
the interests of the states. The Act also
restricts the ability of the operator to
make any profit from the operation of
the systern. Based on the current
operator’s statements regarding
continued participation as the operator,
DOJis currently exploring outside
bidding processes that could result in
moving the program to anothar operator
or to DOJ.

33. Concerns With Cost-Benefit Study

Cormment: Several commenters noted
concerns with the cost-benefit study
cited in the proposed rule and
completed by Logistics Management
[nstitute (LMI). Concerns include
overstaternent of the benefits of
NMVTIS, lack of details regarding the
study’s methodology, vague
presentation of findings and issues, and
a noted possibility that underrsported
costs were not well addressed. One
commenter argued that “the LMI study
is thoroughly unconvincing, and its
methodelogy is not sufficiently revealed
as to permit rebuttal.”

Response: The LMI study was
commissioned in 1999 by the National
Institute of Justice (NIJ). The reports
cited are the only reports available to
DOJ at this time. Although more details
may be desirable, the LMI study’s
findings clearly indicate that NMVTIS's
benefits outweigh the costs. Comparing
an individual state’s cost estimates for
implementation with the financial
henefits of eliminating even a modest
number of thefts and brand washings
demonstrates the same thing. Moreover,
the LMI study likely overestimated the
costs of participation because the only
method of participation known at the
time of the study was the fully
integrated method, which required a
state to reconfigure title information
systemns to integrate NMVTIS inquiries
and updates into their automated title
processes. With a new *'stand alone”
method of participation available, the
most costly aspect of known
participation at that time (i.e., major
modifications to title information
systerns) has been eliminated as a
requirement,

Comment: One commenter noted that
“many improvements will remain
theoretical without full participation.
The expected benefits however are not
illogical; states will only fully gain from
NMVTIS once most states are full
participants.” ““The best interests of
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states, through their consumers, lies
with full participation in NMVTIS.” In
agreement with this, the Virginia
Department of Motor Vshicles
commented that “the system provides a
great value to participating states and
that value will exponentially increase as
each jurisdiction begins fully
participating.”

Response: NMVTIS will not achieve
its full value until there is 100% state
participation. However, some states,
such as California, have commented
very favorahly on the benefits of the
system, even though all states do not yet
participate.

34. Cost Calculations

Comment: One commenter noted that
“[t]here are specific examples of laxity
in the cost-accounting figures for this
rule. For instance, although the
proposed rule states that average fees
charged to states by the operator should
be less than 3 cents per vehicle, it goes
on to say that ‘states that choose to
integrate the NMVTIS processes of data
provision and inguiry into their titling
process generally incur one-time
upgrade costs to establish these
connections.” It would seem that * * *

* a ballpark figure for this “onetime
upgrade’ is needed. Further, the cost of
this ‘one-time upgrade’ may not be
insignificant, as suggested by the fact
that ‘states can lower their upgrade costs
by choosing to integrate the NMVTIS
reporting and inguiry requirements into
their business rules but not into their
electronic titling processes.’ This would
bring with it, however, a definite loss in

_efficiency.”

Response: It is important to note that
there is no requirement in this rule or
otherwise that states integrate NMVTIS
pracesses into their title-information
systems. Because doing so would be
strictly and totally voluntary on the part

- of the states, DOJ does not see the need

to attempt to estimate the costs for this

type of implementation. Requests from
states for DOJ grant funds have ranged
from $17,000 to nearly $500,000 to
implement various aspects of NMVTIS,

e.g., data provision only, full

implementation, etc. While

implementing NMVTIS through the
stand-alone method eliminates the need
for nearly all system modifications, DOJ
agreos that this approach may still affect
business processes and could therefore
impact overall operating costs.

However, given that NMVTIS inquiries

are only required on out-of-state

vehicles coming into the state, and
given that system response time is less
than three seconds on average, we can
reasonably estimate that the cost is
minima! for a title clerk to enter the

VIN, wait approximately 3 seconds for
the response, and review the response (a
process estimated to take as little as 60
seconds or as much as 3 minutes). DOJ
has included this estimation in the costs
described in the proposed rule. Clearly,
if discrepancies are found, the time
required to process the transaction
could increase substantially. Howevar,
DOJ notes that this is not a new cost, but
a cost that states already have today.

Cormment; One commenter asked *has
the agency considered the day-to-day
cost of requiring a title clerk to ‘switch
to an internet enabled PC to perform a
Web search of NMVTIS via a secure
virtual private network’ for every single
title check of every single day? (Section
25.54(c) requires that each state shall
perform an instant title verification
check through NMVTIS before issuing a
certificate of title.) Is this additional cost
something an underfunded state is
supposed to bear simply because it is
underfunded? What is the actual cost of
having a clerk provide such a search
based on the total number of title checks
that a state will do in a year?”’ A state
motor vehicle administration
commented on the need to provide a
“batch’ verification method via stand-
alone access, so that many title
verifications can be conducted as part of
a “back room” operation.

Response: The estimated costs for this
function have been included in the
overall cost calculations for the system
as described in the response above, It is
important to point out, however, that a
state is only required to check NMVTIS
when an out-of-state title is presented.
Although states are encouraged to make
NMVTIS inquiries before all
transactions, it is only required in these
limited instances. Additionally, states
that determine that this process is
unworkable may make a one-time
system maodification to automate the
NMVTIS inquiry function, While most
states may opt to use the individual
title-verification method for over-the-
counter operations, DOJ will encourage
the operator lo make available a “batch”
verification method as guickly as
possible to make compliance more
flexible for central-issue states.

Comment: One commenter asked
“what are the anticipated costs of
causing an insurance carrier to provide
the requested information ‘in a format
acceptable to the operator? § 25.55(a).
Where is the study indicating this cost?
How was this cost determined? And was
this cost balanced against the benefit of
consumer protection? This rule will
increase insurance costs.” The
commenter also asked why insurance
carriers should have to provide the
information at its own cost. If the

information was being coliected under
the “guise” of consumer protection,
when it will provide *any real benefit?”

Response: DOJ estimated the costs to
insurance companies and presented
these costs and a description of how
they were determined in the proposed
mle. These costs were not balanced
against the benefit of consumer
protection. For insurance carriers
already reporting to a third party that
provides the required information to
NMVTIS, no additional costs will be
incurred. Amica Mutual Insurance and
other insurance organizations that have
begun reporting this information on
their own have publicly stated the
bensfits of such reporting. The benefits
of NMVTIS in terms of consumer
protection are well founded and
COMMOoN sense, .

Comment: The State of Illinois motor
vehicle administration commented that
compliance in the first year of the
program would cost the state an
estimate $3,700,000, including start-up
costs, user fees, and the loss of
approximately $2,600,000 in annual
sales of vehicle information. Ilinois
commented that these costs and the
model being implemented by the
operator is ‘nonsensical.” Other states
estimated their costs at approximately

. $200,000. The NADA added that “[a]ny

state claims of excessive reporting costs
should be weighed against the huge
costs associated with vehicles with
hidden histories entering the stream of
used vshicle commerce.”

Response: DQJ disagrees with
Tllinois’s assessment of start-up costs.
Because the proposed rule did not
prescribe a specific user-fee model,
Illinois’s estimate of $700,000 in user
fees is not reliable. Additionally,
organizations that typically purchase
state motor vehicle records have
signaled that they will continue to
purchase state data, as they are unable
to purchase the bulk state data from or
through NMVTIS. For this reason,
llinois’s assertion that it will loose
$2,600,000 in revenues likely is
unfounded. The only place these
organizations can purchase bulk vehicle
data from Illinois is from Illinois—
NMVTIS will not sell data in this
manner, While DOJ is not in a position
to address Illinois's estimate of start-up
costs, DOJ issued a solicitation in fiscal
years 2007 and 2008 to provide funds to
states to support NMVTIS start-up costs
and encouraged states to apply under
other unrestricted, eligible funding
programs as well. For many years
between FY 1997 and FY 2004, AAMVA
also offered funding support to states
based on DOJ grant awards to the
cperator.
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Comment: AAMVA contended that
although the Anti-Car Thefl Act states
that NMVTIS should be self sustaining,
NMVTIS represents an unfunded
mandate that has serious impact on
states. AAMVA went on to assert that to
achieve full implementation and long-
term success, federal funding of the
remaining development work and
support for system operation is neaded.

Response: The Anti-Car Theft Act
requires NMVTIS to be self-sustaining
and “not dependent on federal funds™
for its operation. To date, DOJ has
invested more than $15 million in
NMVTIS development, combined with
investments from the U.S. Department
of Transportation, as well as a reported
$30 million investment from AAMVA,
Since 1992, less than $2 million has
been collected from user fees. DOJ is
concerned that additional investments
of federal funds will be used to support
the required “services to states” and
will not lead to additional development
of the system., Additionally, DOJ notes
that much of the federal funds provided
to states through AAMVA remains
unexpended even years after being

" provided to facilitate participation.
From 2003 to date, AAMVA and the
statas have strongly encouraged DOJ to
implement the rules for NMVTIS as a
necessary step to system
implementation, With rules now
published, system operation and user
fees established, and third-party
proeviders generating additional user
fees, it is DOJ’s hope that additional
federal funding may not be needed, and
that the systern can begin to be self
sustaining as originally envisioned.

Comunent; AAMVA commented that
its Board of Directors recently
concluded that AAMVA will not be able
to continue as the system operator if it
must subsidize the ongoing
development and operation costs of
NMVTIS. As a result, AAMVA expects
a decision by August 2009 from its
Board of Ditectors as to its continued
participation as the operator of the

- system, ‘

Response: DOJ acknowledges
AAMVA's position and, in response,
developed a Request for Information
(RTI} that was published to identify
prospective new operators and
organizations that could support DOJ
should DOJ become the operator. DOJ
expects that any new operator, if not
DOJ, will comply with the sams
provisions of this ruls and will work
with DOJ, AAMVA, and the NMVTIS
stakeholders to perform a seamless
transition. The results from the R¥I are
being used to identify new ideas and
capabilities to accomplish the program

objectives while minimizing the burden
on states,

Provisions of This Rule

The continued implementation of
NMVTIS and its effectiveness depend
on the participation and cooperation of
a number of parties. According to the
cost-benefit study conducted by the
Logistics Management Institute: “"The
way NMVTIS is implemented—
piecemeal, regionally, or nationally—
will affect how criminals respond.
Criminals are highly mobile and may
avoid NMVTIS states until most of the
country is coversd by the system.
Criminals use technology to their
advantage, both to identify potential
theft targets and to camouflage stolen
vehicles.” As a result, any states not
fully participating in NMVTIS and their
citizens may be disproportionately
targeted by criminals committing
vehicle crimes. This finding has been
repeatedly confirmed by law
enforcement at the local, state, and
federal levels, and by national anti-theft
organizations based on experience and
active investigations, Even private
vehicle-history providers have agreed
that criminals exploit these and similar
weaknesses in the vehicle-titling system
in the U.8,, particularly the lack of
communication between state mator
vehicle title and registration agencies.
The Anti-Car Theft Act also referred to
the “weakest link” in referring to this
problem as it relates to brand washing.
See Public Law No. 102-519, section
140(a)(1).

Participation in NMVTIS must be
expanded to all states, In addition,
insurance carriers, junk yards, and
salvage yards also need to provide
certain information relevant to the life-
cycle of an automobile in order for
NMVTIS to function properly and
achieve the intended benefits. The Anti-
Car Theft Act requires junk yards,
salvage yards, and insurance carriers to
report at least monthly to NMVTIS on
all junk and salvage automobiles they
obtain. Pursuant to 49 U.S.C. 30504(c),
the Attorney General is authorized to
issue regulations establishing
procedures and practices to facilitate
reporting the required information in
the least-burdensome and costly
fashion.

Accordingly, this rule implements the
reporting requirements imposed on junk
yards, salvage yards, and insurance
carriers pursuant to 49 U.S.C. 30504(c).
In addition, this rule clarifies, consistent
with section 202{(a)(1) of the Act, the
title and related informatian to be
included in the system to determine its
adequacy, timeliness, reliability, and
capability of aiding in efforts to prevent

theft and fraud. The rule also clarifies
the various responsibilities of the
operator of NMVTIS, states, junk yards,
salvage yards, and insurance carriers
under the Anti-Car Theft Act to help
ensure its effectiveness. Finally, this
rule provides a means by which user
fees will be imposed to fund NMVTIS,
consistent with the requirements of the
Anti-Car Theft Act and its requirement
that NMVTIS be self sustaining and “nat
dependent on Federal funds.”

1. State Responsibilities

The effectiveness of NMVTIS
increases as more states fully
participate. NMVTIS will only be as
good as the quality and quantity of
information it contains. Gonsequently,
all non-participating states are strongly
urged to comply with their obligations
under the Anti-Car Theft Act and to
begin title verifications and reporting
title information to NMVTIS as soon as
possible, While the immediate
requirement of this ruleis to, at a
minimum, have all states make
verifications on incoming, out-of-state
titles and provide regular (at least daily)
data updates to NMVTIS, the ultimate
goal is for all states to participate in the
system via an integrated, online method
that provides real-time data updates,
making inquiries into NMVTIS prior to
issuing new titles on vehicles coming
from out-of-state, and sharing other
information and data electronically, via
NMVTIS. All states must be fully
participating as required by the Act and
this rule by January 1, 2010. However,
for purposes of continuity and to ensure
that there is no degradation of services
currently provided by NMVTIS, the
final rule requires all states to maintain
at least the level of participation (data
provision, title verifications, remitting
fees) that they had established as of
January 1, 2009 for the remainder of that
year and until the full compliance date
for all states arrives on January 1, 2010.

In accordance with 49 U.S.C. 30502,
NMVTIS must provide a means of
determining whether a title is valid,
where the automobile previously was
titled, the automobile’s reported
mileage, if the automobile is titled as a
junk or salvage automnobile in another
stats, and whether the automobile has
been reported as a junk or satvage
automobile under 48 U.S.C. 30504, Each
state is required to make its titling
information available to NMVTIS. 49
U.S5.C. 30503(a). Each state also is
required ““to establish a practice of
performing an ‘instant’ title verification
check before issuing a certificate of
title.”” 49 U.5.C. 30503(b). This rule
clarifies the procedures for verifying
title information and the information
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states must report to NMVTIS pursuant
to the Anti-Car Theft Act, and the
procedures and practices that states
must follow to provide this needed
information. Pursuant to 48 U.S.C.
30503(a), states are required to perform
an “instant” title verification check
before issuing a certificate of title to an
individual er entity bringing a vehicle
into the state. Because several states are
“central issue’ states where titles are
produced at a central location after an
application for title has been mads,
“instant” is considered to mean at any
point before a permanent title is issued.
The primary purpose of the verification
is to determine the validity and status
of a document purportingtobe a
certification of title, to determine
whether the automobile has been a junk
or salvage vehicle or has been reported
as such, to compare and verify the
odometer information presented with
that reported in the system, and to
determine the validity of other
information presented (e.g., lien-holder
status, etc.}). While the laws and
regulations of the receiving state will |
prevail in determining the status of the
vehicle (e.g., branding, title type, or
status), the information in NMVTIS
should be used by the state to identify
inconsistencies, errors, or other issues,
and to follow state procedures and
.policias for their resolution. Because
NMVTIS can prevent many types of
fraud in addition to simple brand
washing, states are encouraged to use
NMVTIS for verifications on all ,
transactions whenever possible. This
verification includes in-state title
transactions, dealer reassignments,
lender and dealer verifications, updates,
corrections, and other types of title
transactions. This business process is
mads possible through the integrated,
online method of state participation and
is strongly encouraged by law
enforcement, consumer protection
groups, and private sector entities.
.States are also required under 49
11.5.C. 30503(a) to make selected titling
information they maintain available for
use in NMVTIS, Specifically, states are
required to report: (1) An automobile’s
VIN; (2) any description of the
automobile included on the certificate
of title, including all brand information;
(3) the nams of the individual or entity
to whom the title certificate was issued;
and {4) information from junk or salvage
yard operators or insurance carriers
regarding their acquisition of junk
automobiles or salvage automobiles, if
this information is being collected by
the state. The Anti-Car Theft Act also
requires that the operator of NMVTIS
make available the odometer mileage

that is disclosed pursuant to 49 U.8.C.
32705 on the date the certificate of title
was issued and any later mileage
information, if in the state’s title record
for that vehicle. Accordingly, the rule
requires states to provide such mileage
information to NMVTIS. States shall
provide new title information and any
updated title information to NMVTIS at
least once every 24 hours.

In addition, with the approval of DOJ,
the operator, and the state, the rule will
allow the state to provide any other
information that is included on a
certificate of titte or that is maintained
by the state in relation to the certificate
of title,

The Anti-Car Theft Act specifically
covers “automobiles” as defined in 49
11.S.C. 32901(a). That definition, which
is part of the fuel economy laws, was
most recently amended by the Energy
Independence and Security Act of 2007,
Public Law No. 110-140, and generally
covers four-wheel vehicles that are rated
at less than 10,000 pounds gross vehicle
weight, but excludes vehicles that
operate on rails, certain vehicles
manufactured in different stages by two
or more manufacturers, and certain
work trucks. Participating states,
hkowaever, hava been providing
information to NMVTIS on other types
of motor vehicles 2 possessing VINS,
such as motorcycles and various work
trucks, Information on these other types
of motor vehicles is very useful to the
users of NMVTIS, and Jaw enforcement
organizations including DOJ have
strongly encouraged states to continue
to provide information on such vehicles
in order to reduce the theft of such
vehicles. Therefore, while states only
are required to report on automobiles,
they are strongly encouraged to
continue reporting to NMVTIS
information on all motar vehicles
possessing VINs in their state titling
systems.

2. Insurance Carriers

The Anti-Car Theft Act authorized the
Attorney General to issue regulations
establishing procedures by which
insurance companies must report
monthly to NMVTIS on the junk and
salvage automaobiles they obtain. 49
1.5.C. 30504(c). Accordingly, this rule
clariftes the reporting requirements
imposed on insurance carriers regarding
junk and salvage automobiles. The Anti-
Car Theft Act defines a salvage
automobile to mean “an automobile that
is damaged by collision, fire, flood,

3 Pursuant to 49 U.8.C, 30102{aj(6), a ‘‘motor
vehicle” means a vehicle driven or drawn by
mechanical power and manufactured primarily for
use on public streets, roads, and highways, but does
not includs a vehicle operated anly on a rail line.

accident, trespass, or other avent, to the
extent that its fair salvage value plus the
cost of repairing the automobile for legal
operation on public streets, roads, and
highways would be more than the fair
market value of the automobile
immediately before the event that
caused the damage.” 49 U.5.C. 30501(7).
For purposes of clarification, the
Department of Justice has determined
that this definition includes all
automobiles found to be a total loss
under the laws of the applicable state,
or designated as a total loss by the
insurance carrier under the terms of its
policies, regardless of whether an
insurance carrier retitles the vehicle into
its name or allows the owner to retain
the vehicls.

As a practical matter, the
determination that an automobile is a
total loss (i.., that the automobile has
been ““totaled”) is the logical event that
shall trigger reporting to NMVTIS by an
insurance carrier. Insurance carriers are
required under this rule to provide
NMVTIS with: (1) The VIN of such
automobiles; {2) the date on which the
automobile was obtained or designated
as a junk or salvage automobile; (3) the
name of the individual or entity from
whom the automobile was obtained
{owner name or lien-holder name) and
who possessed the automobile when it
was designated a junk or salvage
automebile; and (4) the name of the
owner of the automobile at the time of
the filing of the report with NMVTIS
(either the insurance company or the
owrer, if owner-retained). DOJ strangly
enicourages insurers to include the
primary reason for the insurance
carrier's designation of salvage or total
loss in this reporting as well. In
accordance with 49 U.S.C. 30504{b), the
report must provide such information
on “all automobiles of the current
mode] year or any of the 4 prior model
years that the carrier, during the prier
month, has obtained possession of and
has decided are junk automobiles or
salvage automobiles.”

In addition, although not specifically
required by the Anti-Car Theft Act or
this rule, this rule will permit insurance
carriers to provide the NMVTIS operator
with information on other motor
vehicles, including older mods]
automobiles, and other information
relevant to a motor vehicle’s title,
including the disposition of such
automohiles, and the name of the
individual or entity that takes
possession of the vehicle, The reporting
of this information by insurance carriers
will help reduce instances in which
thieves use the VINs of junk or salvage
motor vehicles on stolen motor vehicles
and will assist in preventing and
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eliminating fraud. Accordingly, the
Department of Justice strongly
encourages insurance carriers to report
such additional information to the -
operator.

3. Junk and Salvage Yards and Auto
Recyclers

Under this rule, junk yards and
salvage yards are required to provide
NMVTIS with the VIN, the date the

automobile was obtained, the name of..

"‘:Q?y already report the required
i

the individual or entity frori whom the
automobi},e‘was‘i‘)bt'aiiﬁ‘e"d;--al‘ld a
statemeiit of whether the automobile

ther purposes. Such entitiss must&lso
report whether the vehicla.is‘intended
for export out of tlm,Hﬁi'ted States,
which willassisl law enforcement in
investigations related to the export and
cloning of exported vehicles. The
reporting of this information will be
limited to junk yards and salvage yards
located within the United States,
Pursuant to the Anti-Car Theft Act, junk
and salvage yards are defined as
individuals or entities engaged in the
business of acquiring or owning junk er
salvage automobiles for resale in their
entirety or as spare parts or for
rebuilding, restoration, or crushing. See
49 U.S5.C. 30501(5), (8}. “Rebuilding,
restoration, and crushing” is reflective
of the varied nature of entities that meet
this definition. Included in this
definition are scrap-vehicle shredders
and scrap-metal processors, as well as
“pull- or pick-apart yards,” salvage
pools, salvage auctiens, and other types
of auctions, businesses, and individuals
that handle salvage vehicles (including
vehicles declared a “total loss™). A
salvage pool is an entity that acquires
junk and salvage automobiles from a
variety of parties and consolidates them
for resale at & common point of sale. The
pooling of junk and salvage automobiles
atiracts a large number of buyers. It is
the belief of the Department of Justice
and the state and local law enforcament
community that a significant number of
these buyers purchase junk and salvage
automobiles at salvage pools in order to
acquire VINs or titles that can be used
on stolen motor vehicles or to create
cloned motor vehicles for other illicit
purposes,

_ Such entities must report all salvage
or junk vehicles they obtain, including
vehicles from or on behalf of insurance
. catriers, that can reasonably be assumed
to be total-loss vehicles, Such entities
are not required to report any vehicle
that is determined not to mest the
definition of salvage or junk after a
good-faith physical and value appraisal
conducted by qualified appraisal
personnel entirely independent of any

other persons or entities. Second, DOJ
has added a clarification that
individuals and entities of this type that
handle fewer than five vehicles per year
that are determined to be salvage or total
loss are not required to report under the
salvage yard requirements, consistent
with requirements for automobile
dealers, see 49 U.S8.C. 32702(2).
Pursuant to 48 U.S5.C. 30504{a)(2),
junk yards and salvage yards will not be
required to submit reports to NMVTIS if

ormation to the state in which they
e located and that state makes

crushed or disposed of, for sale gz~ available to the operator the information

required by this rule of junk and salvage
entities. Because some junk or salvage
yards may hold vehicles for several
months or years before a final
disposition (e.g., crushed, sold, rebuilt,
etc.) is known, some junk and salvage
yards may need to provide a
supplemental or additional report at the
time of disposition or within 30 days of
the date of disposition. Nothing in this
rule shall preclude a junk or salvage
yard from reporting the disposition of a
vehicle at the time of first reporting, if
such a disposition is known with
certainty, Junk and salvage yards are
responsible for ensuring the accuracy
and completeness of their reporting and
for providing corrected information to
the system S%Ould the disposition be
changed from what was initially
reported.

4. Lenders and Automobile Dealers

The Anti-Car Theft Act requires that
the operator make NMVTIS information
available to prospective purchasers,
including auction companies and
entities engaged in the business of
purchasing new or used automaobiles,
The Department believes that the scope
of prospective purchasers also includes
lenders who are financing the purchase
of automobiles and automobile dealers.
Lendsrs and dealers are integral
components of the automobile
purchasing and titling procass who also
can be the victims of fraud. This rule
allows the operator to permit public and
private entities involved in the
purchasing and titling of automobiles to
access NMVTIS if such access will assist
in efforts to prevent the introduction or
reintroduction of stolen motor vehicles
and parts into interstate commerce and
to prevent fraud. For purposes of
clarification, this rule permits
commetcial consumers to access and
verify NMVTIS information at the time
of purchases, as well as at any time
during the ownership of or involvemsnt
with such vehicles (i.e., lender
varifications). States are strongly
encouraged to work with lenders and

others in using NMVTIS as an electronic
means of performing title transactions
and verifications. Conducting such
efforts in an electronic fashion will
eliminate a major source of fraud—
paper-based title exchanges, updates,
lien releases, ete,

5. Responsibilities of the Operator of
NMVTIS

Inaccordance with 49 U.5.C, 30502,
NMVTIS must provide a means of
determining whether a title is valid,
where the automobile is currently titled,
the automobile’s reported mileage, if the
sutomohile is titled as a junk or salvage
automobile in another state, and
whether the automobile has been
reported as a junk or salvage automobile
under 49 U.8.C. 30504. Further, the
operator of NMVTIS must make relevant
information available to states, law
enforcement officials, prespective and
current purchasers {individual and
commercial), and prospective and
current insurers, This rule clarifies that
the operator of NMVTIS will be
responsible for collecting the required
information and providing the necessary
access to all permitted users.

The Dapartment will instruct the
operator that if it is not receiving
reporting entity data directly, then it
must identify at least three third-party
organizations willing to receive reports
from reporting entities (junk, salvage,
insurance) and to share such data with
NMVTIS. The operator also will take
steps to ensure data quality to the extent
possible and take steps as described in
this rule to correct reported data, if not
reported by a state, which has the
authority to make changes via updates.

The operator will be using the
National Information Exchange Model
or any successor information-sharing
mode! for all new information
exchanges established, and DOJ may
require the operator to use Web services
for all new connections to NMVTIS,

Services to State Motor Vehicle Title
Administrations

The operator will:

+ Make available to state motor
vehicle title administrations at least two
methods of interacting with NMVTIS.
States will have the option of
participating via “stand alone” access,
which is a basic Internet site that allows
a state to enter a VIN and receive the
results of the search. States currently
have the option of fully integrating the
NMVTIS search function into their title-
information systems. This method of
access allows state systems to perform
the search seamlessly and without
specific effort of the titling staff. This
method allows updates made after the



5772

Federal Register/Vol. 74, No. 19/Friday, January 30, 2009 /Rules and Regulations

title transaction to be shared with the
prior state of title and allows real-time
updates to NMVTIS as well. The
operator also will make available a
modified stand-alone access process
{that allows for batch inquiries) to
central-issue states to support their
efficient title administration needs.

e Shate with states any and all
information in NMVTIS, including any
intended export criteria, junk and
salvage history, and any other
information obtained by the operator
(6.g., title history information from ather
North American title administrations,
etc.).

¢ Provide the states with the greatest
amount of flexibility in such things as
data standards, mapping, and
connection methodology.

Services to Law Enforcement

In particular, the operator of NMVTIS
will be responsible for ensuring that
state and local law enforcement
agencies have access to all title
information in or available through
NMVTIS, including personal
information collected by NMVTIS for
law enforcement purposes. A thief can
take a stolen, cloned vehicle to a non-
participating state and get a valid title
by presenting the clone and matching
fraudulent ownership documentation to
- the new state. Thieves often switch the
VIN plate {(and sometime other VIN
stickers) of a stolen mator vehicle with
one from a junked car in order to get a
valid title for the stolen car. These
activities were possible because the
states had no instantly updated, reliable
way of validating the information on the
ownership documentation prior to
issuing the new title, Investigations
have shown that sophisticated criminal
organizations typically employ fraud -
schemes involving multiple state-title
processes and either target non-
participating states as the new title-
issuing agent or use fraudulent or
counterfeit title documents from a non-
participating state in order to effect
brand washing or cloning. Exported
vehicles also have become a key source
for cloning activities. NMVTIS will
provide law enforcement agencies with
access to make inquiries to further their
investigations of motor vehicle theft and
fraud—including fraud committed
against consumers, businesses, and
states, This access will allow law
enforcement agencies to better identify
stolen motor vehicles, enhance their
ability to identify vehicle theft rings,
identify cases of public corruption, and
identify other criminal enterprises
involving vehicles. NMVTIS will reduce
the ability of organized criminal
organizations to obtain fraudulent

vehicls registrations by linking state and
local authorities with real-time
verification of information. This system
also will provide an additional tool to
identify and invastigate international
organized criminal and terrorist activity.
NMVTIS will assist investigations of
vehicles involved in violent crimes,
smuggling {narcotics, weapons,
undecumented aliens, and currency),
and fraud. In addition to providing
access to NMVTIS based on a VIN
inquiry, the operator also will allow Jaw
enforcement agencies to make inquiries
based on other search criteria in the
system, including the organizations
reporting data to the system, individuals
owning, supplying, purchasing, or
receiving such vehicles (if available),
and export criteria.

Services in Support of Consumer
Access

The operator of NMVTIS is
responsible for ensuring that a means
oxists for allowing insurers and
purchasers to access information,
including information regarding brands,
junk and salvage history, and odometer
readings, Such access shall be provided
to individual consumers in a single-VIN
search arrangement and to commercial
consumers in a single-, multiple-, or
batch-VIN search arrangement. As noted
above, motor vehicles that incur
significant damage are considered
“junk” or “'salvage.” Fraud occurs when
junk or salvage motor vehicles are
presented for sale to purchasers without
disclosure of their real condition or
history. Not only are unsuspecting
purchasers paying more than the motor
vehicle is worth, but they do not know
if the damaged vehicles have been
adequately repaired and are safe to
drive. For example, during Hurricane
Katrina, thousands of motor vehicles
were completely flooded, and many
remained under water for weeks hefore
flood waters subsided. Many of these
flooded motor vehicles were taken to
other states where they weres cleaned
and sold as purportedly undamaged
used cars, despite the damage caused by
the flood, which jeopardizes the motor
vehicles’ electrical and safety systems.
In several reported cases, COnswmers
purchased vehicles that had previously
been involved in a collision, and airbags
were not reinstalled. These consumers
wera later killed in a collision where the
airbags could not deploy because they
were nio longer present. This fraud has
serious consequences, not only for
commerce and law enforcement, but
also for highway and citizen safety.

The cost for Web-hased prospective-
purchaser inquiriss for individuals shall
be nominal and take into consideration

the potential that consumers may lack
credit cards or Internet access.
Consumer-access fees charged by the
operator may be in addition to fees that
may be charged by other public or
private entities participating in
providing the service. While this rule
does not establish minimum or
maximum fees for such consumer access
in order to allow it to remain “market-
driven” and flexible, the Department
requires that all consumer-access fees
and methods be approved by the
Deapartment prior to enactment.

he Depariment anticipates that the
operator will implement a Web-based
method of permitting prospective
purchasers to access NMVTIS
information as required by the Act.
Consumer access shall be available to
individual and commercial consumers
who are considering purchasing a
vehicle or who have recently purchased
a vehicle. Consumers accessing
NMVTIS shall receive an indication of
and link to the current state of title, the
brand history (name of brand/brand
category), the most recent odometer
information in the system, and any
reports on the subject vehicle from junk
or salvage yards.

Privacy and Security Protections for
NMVTIS

The operator may not releass any
personal information to individual
prospective purchasers. The operator
atso will develop a privacy policy that
will address the release of this
information as well. The operator also
will ensure that NMVTIS and associated
access services (i.e., secure networks
used ta facilitate access to personal
information included in NMVTIS) meet
or exceed technology indusiry security
standards, most notably any relevant
Global Justice Information Sharing
Initiative standards and
recommendations,

Accountability and Transparency

The operator shall publish an annual
report describing the performance of the
systern during the preceding year and
shall include a detailed report of
NMVTIS expenses and all revenues
received as a result of NMVTIS
operation. Additionally, the operator (if
not the Department of Justice) shail be
required to procure an independent
financial audit of NMVTIS expenses and
revenues during the preceding year.
Both the annual performance and
budget report and the independent audit
report shall be publicly available via
www. NMVTIS gov.

Although DOJ has primary
enforcement responsibility for the
provisions of this rule, the operator
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shall conduct regular reviews of
reporting compliance by all reporters to
assess the extent to which reporting
entities are reporting appropriately,
documentation is in place, and other
requirements of reporting are being met.
The operator shall provide the results of
such information to DOJ. The operator
shall also maintain a publicly available,
regularly updated listing of all entities
reporting to NMVTIS. Such listing shall
include the name of the reporting entity,
city/state, contact information, and last-
data-reported date.

6. User Fees

Pursuant to 49 U.8.C. 30502(c),
NMVTIS is to be *‘paid for by user fees
and should be self-sufficient and not be
dependent on amounts from the United
States Government. The amount of fees
the operator collects and keeps * * *
subject to annual appropriations laws,
excluding fees the operator collects and
pays to an entity providing information
to the operator, may be not more than
the costs of operating the System.”
Rather than charge states user fees based
on the number of transactions they
place with NMVTIS, AAMVA (the
operator of NMVTIS) currently employs
a ten-tiered fee structure. The fee a
particular state is charged depends on
the tier in which that state is placed
based on the number of currently titled
motor vehicles in that state. As a result
of the great disparity between the states
in their total number of titted motor
vehicles, the per-vehicle fee currently
charged by the operator of NMVTIS
ranges from less than 1 cent per vehicle
in the states with the most titled motor
vehicles to nearly 7 cents per vehicle in
the state with the lowest number of
titled motor vehicles. This fee structure
was developed by AAMVA and
approved by its Board of Directors,
comprising state motor vehicle
administrators. As noted abovs,

. AAMVA is a nonprofit, tax-exempt,
educational association representing
U.S. and Canadian officials who are
responsible for the administration and
enforcement of motor vehicle laws.

This rule requires the operator {if not
the Department of Justice) to continue to
charge user foes to all states based on
the total number of motor vehicles titled
in the state and to continue the tiered
structure. Such a pro rata fee structure
- simplifies billing for both the states and
the operator of NMVTIS. In addition, a
state would not be subject to a
significant change in user fees if it
moves from one tier to another. Last, a
pro rata fee structure eliminates any
disincentive for states to make title
verifications and encourages all states to

participate in order to receive the
benefits of the system they are funding,

In addition, the Department of Justice
requires that the operator charge user
fees to all states, even if a state is not
a current participant in NMVTIS. In
accordance with 49 U.S.C. 30503(a) and
{b), each state is required to participate
in the system, which includes making
titling information available to NMVTIS,
conducting title-verification checks
before issuing a title, and paying any
user fees. Bacause all states are required
to participate in NMVTIS, this rule
requires that the eperator charge user
fees to all states, regardless of their
current level of participation. Further,
this rule requires that the operator
notify states at least one year in advance
of user fees and invoice every state at
least once per year. This schedule shall
remain in place until modifiad by
agreement with DOJ.

Under this rule, and consistent with
the Anti-Car Theft Act, users, such as
purchasers, insurers, consumers, and
other non-governmental entities, may be
charged a fee for inquiries they make to
NMVTIS. Because of the varying levels
of participation by the states, the
Department has decided to eliminate the
proposed provision prohibiting the
operator from charging transaction fees
for consumer transactions performed by
fully participating states. However, the
Department retains the authority to
allow the operator to discount such fees
for fully participating states. The
operator shall not charge any user fees
or transaction fees for inquiries made by
law enforcement agencies. The operator
shall ensure that all third-party
providers of NMVTIS information are
eligible for the same prices and
discounts, based on the product
implemented or provided (e.g., single
VIN lookup, batch leokup, etc.). The
operator shall require that all providers
and methods of consumer access
include a visible notice and disclaimer,
or a link to such a notice or disclaimer,
that provides consumers with accurate
information on what NMVTIS includes
and any limitations in the database. The
names of all noncompliant states shall
be disclosed to each consumer for
purposes of awareness. Providers and
methods of consumer access also will
include a link to operator-provided
information that explains to consumers
how NMVTIS works, such as how
different reporting streams may explain
variances or seemingly conflicting
information. Those providers and
methods of consumer access also will
provide a link to a state’s brand
definitions if those brands are displayed
and the information is available.

The expenses to be recouped by the
operator of NMVTIS through its fees
will consist of labor costs, data center
operations costs, the cost of providing
atcess to authorized users, annual
functional-enhancement costs
{including labor and hardware), the cost
of technical upgrades, costs to comply
with the provisions of this rule, and
other costs as approved by the
Department of Justice in advance of the
expense. The operator is authorized to
develop a system-enhancement reserve
that does not exceed 50% of the annual
cost of operating the system for use in
ensuring that critical upgrades can be
implemented on an emergency basis as
necessary. AAMVA currently estimates
that the annual cost of operating
NMVTIS is approximately $5,650,000.
According to DOT’s 2005 Highway
Statistics, 241,193,974 vehicles were
titled in the United States in 2005.
Therefore, the cost to fund NMVTIS will
average less than 3 cents per motor
vehicle title, although states in different
tiers may pay slightly different rates,
The operator of NMVTIS will inform the
states of the applicable fees either
through publication in the Federal
Reglster or by direct notice or invoicing
to the states.

The operator will be required to
recalculate its fees on at least a biennial
(every two years) basis at least one year
in advance of their effective date. Any
faes charged to the states would be
offset by transaction fees received by the
operator. In addition, the total fees
charged to the states would be reduced
by future funds awarded by the U.S.
Government to the operator to assist in
implementing the system. Any fees
impesed by the operator in connection
to NMVTIS must be approved by the
Department of Justice.

Notwithstanding individual and batch
lookups or inquiries, the operator shall
not, under any circumstances, sell a
state's entire data set in bulk or sell the
entire NMVTIS data set in bulk.

Since Fiscal Year 1997, the
Department of Justice, through BJA, has
provided over $15 million to AAMVA
for NMVTIS implementation. In Fiscal
Years 2007-2009, BJA invited states to
apply for direct funding from DOJ to
support initial NMVTIS
implemsntation. In fiscal years 2007
and 2008, less than six states applied for
funds each year. BJA awarded funds to
five states in fiscal year 2007 and one
state in 2008 to support system
implementation. BJA also invited
AAMVA, the system operator, to apply
for direct funding from BJA in fiscal
years 2007 and 2008, to supplement
state participation fees received by
AAMVA, as authorized under the Anti-
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Car Theft Act, and encouragad states to
apply through its other funding
programs to enhance NMVTIS
participation. As a result of these
solicitations, funding was awarded to
AAMVA to assist with NMVTIS
implementation in fiscal years 2007 and
2008. As noted above, funds awarded to
the operator of NMVTIS will reduce the
amount of user fees that must be
imposed to implement NMVTIS once all
states are participating,

7. Governance

The Department of Justice may
establish a NMVTIS Advisory Board to
provide input and recommendations
from stakeholders on NMVTIS
operations and administration. If
created, the Advisory Board’s costs
would be supported by the operator
after approval of the Department of
Justice.

Regulatery Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
stbstantial number of small entities.

Although the reporting requirements
imposed by the Anti-Car Theft Act will
apply to all small insurance companies
and small junk and salvage yard
operators that handle junk or salvage
automobiles, the Department believes
that the incremental cost for these
entities to collect VINs and the other
required information will be minimal
and that the rule will not have a
significant economic impact on them.
Many insuran¢e companies and junk
and salvage yards already capture VINs
as a means of positively identifying
automohiles and tracking inventory. The
additional cost to insurance companies,
junk yard operators, and salvage yard
operalors Lo report the collected
information electronically to NMVTIS is
not expected to exceed 1 cent per motor
vehicle for most entities after the first”
year. In the first year only, start-up
investments increase this per-vehicle
cost to approximately 4 cents per

" vehicle, For the estimated small number
of non-automated reporting entities, a
manual reporting process may be
required, in which case the additional
cost is estimated at 96 cents per vehicle
annually, In the first year only, the cost
for these entities is estimated at $1.86
per vehicle due to initial investment or
start-up needs. Indeed, these costs may
be significantly lower or possibly even
sliminated altogether if insurance,
salvage, and junk data is provided
through a third party that may already

have access to the data and may be in
a position to establish a data-sharing
arrangement with NMVTIS in order to
reduce the reporting burden on these
entitiss.

Moreover, insurance companies will
not be required to provide data on
automobiles older than the four
previous model years, In addition, junk
and salvags yards will not be required
to report if they already report the
required information to the state and the
state makes that information available to
the operator. The Department has
attempted to minimize the impact of the
rule on small businesses by allowing
them to use third parties to report the
statutorily required information to
NMVTIS. In addition, the monthly
reporting requirements of this rule only
apply to automobiles obtained by the
business within the prier month or in
cases where an update or correction to
previously reported data is needed.

Paperwork Reduction Act

This information collection has been
submitted to the Office of Management
and Budget (OMB) for review in
accordance with the procedures of the
Paperwork Reduction Act of 1995,
Public Law No. 104-13, 109 Stat. 163.
If additional information is required
contact: Lynn Bryant, Department
Clearance Officer, United States
Department of Justice, Justice
Management Division, Policy and
Planning Staff, Patrick Henry Building,
Suite 1600, 601 D Street, NW,,
Washington, BC 20530,

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Raform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in a major increase
in costs or prices or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “'Regulatory Planning and
Review," section 1(b), Principles of
Regulation. The Department of fustice
has determined that thisruleis a
“significant regulatory action” under
Executive Order 128686, section 3(f}.
Accordingly, this rule has been
reviewed by the Office of Management
and Budget.

Regulatery Impact Assessment

In 1998, the GAO conducted a review
of NMVTIS. The GAQ report found that
a life-cycle cost and benefits analysis
should be performed to determine if
farther federal funding of NMVTIS was
warranted. Accordingly, at the request
of the Department of Justice, the
Logistics Management Institute
conducted such an analysis. The 2001
IMI report found that NMVTIS would
achieve significant net benefits if it is
fully implemented in all 50 states and
the District of Golumbia. In addition, the
2006 IJIS Institute report found that:
“the NMVTIS program provides an
invaluable benefit to state vehicle
administrators and the public
community as a whole. Advantages of
the program include improving the state
titling process, as well as providing key
information to consumers and law
enforcement agencies.” Based on these
reviews of NMVTIS and the
Department’s experience with
automohile theft and fraud, the
Department believes that the full
implementation of NMVTIS should
reduce the market for stolen motor
vehicles, enhance public safety, and
reduce fraud. This rule will serve to
enhance the efficacy of NMVTIS by
implementing the statutory reporting
requirements imposed on junk and
salvage yards and insurance carriers and
clarifying the obligations of the states
and the operator of NMVTIS,

The operator of the NMVTIS is
entitled to receive revenues from user
fees to support the system, Currently,
these fees generate approximately $1.5
million annually. AAMVA, howsver,
estimates the annual operating cost of
the systemn to be approximately
$5,650,000—depending on necessary
systern upgrades that may be required
and user volume. Therefore, the current
AAMVA fee structure under-funds
NMVTIS by $4,150,000 according to its
estimates. According to the Department
of Transportation’s 2005 Highway
Statistics, 241,193,974 vehicles were
titled in the United States in 2005.
Therefors, the total cost to the operator
to fund NMVTIS ranges from 1 cent to
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2.3 cents per motor vehicle title titled in
the U.S.

Consequently, the average fess
charged to the states by the operator
under this proposed rule should be less
than 3 cents per vehicle. In most cases,
states that choose to integrate the
NMVTIS processes of data provision
and inquiry into their titling process
generally incur one-tims upgrade costs
to establish these connections. In nearly
gvery case, once a connection to the
system is established, data transmission
for uploads and inquiries is automated
and occurs without recurring costs.
With these one-time costs and state fees
considered, the costs to states are
estimated at 6 cents per vehicle. This
scenario includes making the data
available to NMVTIS via real-time
updates and making inquiries into the
system prior to issuing new titles. While
the frequency of reporting does not
impact costs under this scenario, states
can lower their upgrade costs by
- choosing to integrate the NMVTIS
reporting and inquiry requirements into
their business rules but not into their
electronic titling processes. In these
cases, states would see lower costs by
establishing a regular reporting/data
upload process but not re-engineering
their own title-information systems for
real-time updates. Under this scenario,
instead of a state’s title-information
system automatically making the
NMVTIS inquiry, the title clerk would
switch to an internet-enabled PC to
" perform a web search of NMVTIS via a
securg virtual private network (VPN). In
addition, the cost is minimized because
a state is only required to check out-of-
state titles. Moreover, because this type
of search is internet-hased versus state-
title-information system-based, no

changes to the state’s title-information
system is required and therefore there is
no cost for this aspect of complianca.
For the reporting aspect however (i.e.,
programming an automated batch
upload procaess via file transfer protocol
(FTP)), it is anticipatad that states
would incur reporting costs of less than
1 cent per vehicle. Assuming the
reporting costs for states are 0.005 cents
per vehicle and that 241,193,974
vehicles are titled in the United States,
the Department estimates that the
reporting costs for states is
approximately $1,205,970.

The incremental cost to insurance
companies and junk- and salvage-yard
operators that handle junk or salvage
automobiles also is expected to be low.
Many insurance companies and junk
and salvage yards already capture VINs
as a means of positively identifying
automobiles and tracking inventory.
Additionally, for both the insurance
sector and the junk/salvage industry,
many companies are already reporting
much of the required data to
independent third parties who have
indicated a willingness to pass this data
on to DOJ for NMVTIS use.

According to the NICB, it is estimated
that there are approximately 321
insurance groups representing
approximately 3,000 insurers that report
an estimated 2.4 million salvage and
total-loss records annually (hased on the
most recent thrae-year average).
Furthermore, based on 2007 insurance
data, over 60% of these motor vehicles
will originate from the ten largest
insurance groups. These 3,000 insurers
would then be responsible for reporting
this total-loss information to NMVTIS if
not already reported to a third party that
agrees to provide the data to NMVTIS,

In those cases where the data is already
reported to a state or to a cooperating
third party, there is no additional cost

to insurance carriers. In cases where this
data is not currently reported to a
cooperating third party, the carrier
would be required to report the data to
NMVTIS. With the assumption that the
data is already collected in an

exportahle format, and assuming that
NMVTIS would establish a reporting
mechanism involving a simple FTP-
based solution, the cost to insurance
carriers is similar to the state reporting
rosts of less than 1 cent par vehicle. The
FBI previously has estimated that
approximately 10.5 million junk and
salvage vehicles ara handled each year,
Assuming that it costs insurance carriers
approximately 0.005 cents per vehicle to
report and that the insurance carriers

are required to report on all 10.5 million
junk and salvage vehicles, then the
reporting costs to insurance carriers will
be approximately $52,500 annually,

Similarly, junk and salvage yard
aperators that already are reporting to
cooperating third parties would not be
required to report separately. Thus,
NMVTIS would impose no additional
burden. For those entities not
voluntarily reporting to a cooperating
third party, a separate reporting
mechanism would be established.
Depending on the type of mechanism
established (e.g., FTP-based solution,
form-fax solution, etc.), the costs will
vary. It is assumed that all junk and
salvage yard operators already collect
much of the information required under
the rule, and therefore, it is only the
transmission of this data to NMVTIS
that will result in costs. The table below
summarizes these cost estimates.

Yard size Repaerting method

Initial .
investment Annual %gg?;ng fabor
costs

Total first year

Total annual | costs {includes
Annua! vehicle | average labor | initial invest-
voluma™ costs per ment costs
vehicle (cents) | and annual

labor costs)

Small (non-automated) | Fax .
Smali (automated) FTP vvieereneeenans
Medium ...covecrmmrens | FTP i,
Large ....cocomrveneerisrennns | FTP

- 0

$90 | 12 hours per year/
$96.00.

0 | 24 minutes per year/
$3.12.

24 minutes per year/
$3.12.

24 minutes per year/
$3.12.

250

1-200 96 | $1.86.
1-200 3 [ 3 cents.
201-500 <1 [ <1 cent.
601-7,800 <1 | 6 cents.

(* Note: Per-vehicle costs based on an average annual vehicle volumes.)

‘While it is difficult to estimate how
many junk and salvage yards are not
automated, the National Salvage Vehicle
Reporting Program and other industry
representatives estimate that nearly allt
have some form of data collection even

if they do not have automation in place.
The National Salvage Vehicle Reporting
Program has discussed with many of the
inventory-management vendors the
assistance that can be made available to
establish reliable reporting protocols

through its voluntary and independent
efforts within the industry. If such
assistance is avallable from these
vendors, nearly all junk and salvage
yards will have some form of
automation and be capable of exporting
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and sending monthly reports

electronically.

In cases in which small junk and
salvage yards have no form of
automation or computerized files, the
Department assumes that a fax or other
data-transmittal process would be
needed. This paper-based process
would likely incur additional labor
costs that would bring the estimated
per-vehicle costs for this small number
of businesses to approximately 0.96
cents per vehicle (annual labor costs}).
Howevaer, according to industry
representatives, the number of junk and
salvage yards of this size is relatively
small (estimated at 20% of licensed junk
and salvage yards} and the number of
businesses without any automation is
even lower (expected to be less than
1,700 licensed businesses in the U.S.).
These businesses would not incur these
costs if already reporting this datato a
state or anothar cooperating third party,

Assuming that small jun]g( and salvage
yards handle approximately 170,000
vehicles annually (at $0.96 per vehicle
annual labor costs} and that the
remaining junk and salvage yards
handle 10,330,000 vehicles annually (at
an average labor cost of 1 cent per
vehicle), then the Department estimates
that their annual reporting costs will be
approximately $266,500. '

The Department anticipates that the
cost for weh-based prospective-
purchaser inquiries will be nominal.
Similarly, the cost to law enforcement to
access NMVTIS also is expected to be
minimal because law enforcement will
not be charged any direct transaction
costs. Law enforcement will access
NMVTIS through their existing
infrastructure. The only cost will be to
the operator of the system based on the
number of inquiries received from law
enforcement. The expected cost to the
operator is less than 12 cents per
inquiry.

he Department of Justice also
considered possible alternatives to those
proposed in the rule. Indeed, pursuant
to 49 U.8.C. 30504(c}, the Attorney
General was required to sstablish
“procedures and practices to facilitate
reporting in the least burdensome and:
costly fashion® on insurance carriars
and junk and salvage yards. Because of
the statutory requirements imposed by
the Anti-Car Theft Act, however, the
Department of Justice did not have
many options regarding the information
that must be provided and the scope of
the entities that must report the required
information. In particular, the
information required to be reported by
the proposed rule is mandated by the -
Anti-Car Theft Act. The Department also
considered various alternatives for

funding NMVTIS, such as a tiered-based
fee structure and a transaction-hased fee
structure. Based on the comments to the
proposed rule, the Department believes
that a tiered fee structure based on the
total number of motor vehicles titled in
a state is preferable to these alternatives
because it complies with the Anti-Car
Theft Act and minimizes any burden
imposed on reporting entities,

With regard to all sector reporiing
requirements, in most cases reducing
the reporting timelines from monthly to
semi-annually or less will not
significantly reduce costs due to the
bensfits of automated processes.
Additionally, the costs that this reduced
reporting would incur by enabling theft
and fraud to continue far outweighs the
benefits. Consumers, states, law
enforcement, and others need to know
as soon as possible when a vehicle is
reported as totaled or salvage to prevent
the vehicle from being turnad over to
another state or consumer with a clean
title. Moreover, a monthly reporting
cycle is expressly required by statute.

Execulive Order 13132

In accordance with section 6 of
Executive Order 13132, the Department
of Justice has determined that this rule
does not have sufficient federalism
implications to warrant a federalism
summary impact statement. The rula
does not impose substantial direct
compliance costs on state and local
governments and does not preempt state
law. In formulating this rule, the
Department has worked closely with
AAMVA regarding the implementation
of NMVTIS.

Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform. ’

List of Subjects
28 CFR Part 25

Crime, Law enforcement, Motor
vehicles safety, Motor vehicles,
Raperting and recordkeeping
requirernents, Transportation.

1 Accordingly, by virtue of the authority
vested in me as Attorney General,
including 5 U.S.C. 301 and 28 U.5.C.
509 and 510 and, for the reasons set
forth in the preamble, part 25 of chapter
I of title 28 of the Code of Regulations
is amended as follows:

PART 25—DEPARTMENT OF JUSTICE
INFORMATION SYSTEMS

m 1. The Authority citation for part 25
is revised to read as follows:

Authority: Public Law 103-159, 107 Stat.
1536, 49 U.S.C. 30501-30505; Public Law
101-410, 104 Stat. 890, as amended by Public
Law 104-134, 110 Stat. 1321.

® 2. Adda new subpart B toread as
follows:

Subpart B—National Motor Vehicle Title

Information System (NMVTIS)

Sec.

25.51 Purpose and authority.

25.52 Definitions.

25.53 Responsibilities of the operator of
NMVTIS.

25.54 Responsibilities of the States.

25.55 Responsibilities of insurance carriers,

25.56 Responsibilities of junk yards and
salvage yards and auto recyclers.

25.57 Erroneous junk or salvage reporting.

Subpart B—National Motor Vehicle
Title Information System (NMVTIS)

§25.51 Purpose and authority.

The purpose of this subpart is to
establish policies and procedures
implementing the National Motor
Vehicle Title Information System
(NMVTIS) in accordance with title 48
U.S.C. 30502, The purpose of NMVTIS
is to assist in efforts to prevent the
introduction or reintroduction of stelen
motor vehicles into interstate
commerce, protect states and individual
and commercial consumers from fraud,
reduce the use of stolen vehicles for
itlicit purposes including fundraising
for criminal enterprises, and provide
consumer protection from unsafe
vehicles.

§25.52 Definitions.

For purpases of this subpart B:

Acquiring means owning, possessing,
handiing, directing, or controlling.

Automobile has the same meaning
given that term in 49 1.5.C. 32901(a).

Certificate of title means a document
issued by a state showing ownership of
an automobile.

Insurance carrier means an individual
or entity engaged in the business of
underwriting automobile insurance.

Junk automobile means an automobile
that—

{1) Is incapable of operating on public
streets, roads, and highways; and

(2) Has no value except as a source of
parts or scrap.

Junk yard means an individual or .
entity engaged in the business of
acquiring or owning junk antomobiles
for—

(1) Resale in their entirety or as spare
parts; or

(2} Rebuilding, restoration, or
crushing,

Motor vehicle has the same meaning
given that term in 49 U.S.C. 3102(6).

NMVTIS means the National Mater
Vehicle Title Information System.
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Operator means the individual or
antity authorized or designated as the
operator of NMVTIS under 49 U.S5.C.
30502{b), or the office designated by the
Attorney General, if thers is no
authorized or designated individual or
entity.

Purchaser means the individual or
entity buying an automobile or
financing the purchase of an
automobile, For purpeses of this
subpart, purchasers include dealers,
auction companies or entities engaged
in the business of purchasing used
automobiles, lenders financing the
purchase of new or used automabiles,
and automobile dealers.

Salvage qutomobile means an
automobile that is damaged by collision,
fire, flood, accident, trespass, or other
event, to the extent that its fair salvage
value plus the cost of repairing the
automobile for legal operation on public
streets, roads, and highways would be
more than the fair market value of the
automobile immediately before the
event that caused the damage. Salvage
automobiles include automobiles
determined to be a total loss under the
law of the applicable jurisdiction or
designated as a total loss by an insurer
under the terms of its policies,
regardless of whether or not the _
ownership of the vehicle is transferred
to the insurance carrier.

Salvage yard means an individual or
entity engaged in the business of
acquiring or owning salvage
automobiles for—

(1) Resale in their entirety or as spare
parts; or

(2) Rebuilding, restoraticn, or
crushing.

Note to definition of “Salvage yard™:
For purposes of this subpart, vehicle
remarketers and vehicle recyclers,
including scrap vehicle shredders and
scrap metal processors as well as “puli-
or pick-apart yards,” salvage pools,
salvage auctions, and other types of
auctions handling salvage or junk
vehicles (including vehicles declared a
“total logs™), are included in the
definition of “junk or salvage yards.”

State means a state of the United
States or the District of Columbia.

Total loss means that the cost of
repairing such vehicles plus projected
supplements plus projected diminished
resale value plus rental reimbursement
sxpense exceeds the cost of buying the
damaged motor vehicle at its pre-
accident value, minus the proceeds of
selling the damaged motor vehicle for
salvage. - )

VIN means the vehicle identification
number;

§25.53 Responsibilities of the operator of
NMVTIS.

{(a) By no later than March 31, 2009,
the operator shall make available:

{1) To a participating state on request
of that state, information in NMVTIS
about any automobile;

(2) To a Government, state, or local
law enforcement official on request of
that official, information in NMVTIS
about a particular automobile, junk
yard, or salvage yard;

(3) To a prospective purchaser of an
automobile on request of that purchaser,
information in NMVTIS about that
automobile; and

(4) To a prospective or current insurer
of an automobile on request of that
insurer, information in NMVTIS about
the automobile.

(b) NMVTIS shall permit a user of the
system to establish instantly and
reliably:

(1} The validity and status ofa
document purporting to be a certificate
of title;

(2) Whether an autamobile bearing a
known VIN is titled in a particular state;

(3) Whether an automobile known to
be titled in a particular state is or has
been a junk automobile or a salvage
automobile;

{4) For an automobile known to be
titled in a particular state, the odometer
mileage disclosure required under 49
1.5.C. 32705 for that automobile on the
date the certificate of title for that
automobile was issued and any later
mileage information, if noted by the
state; and

{5) Whether an automabile bearing a
known VIN has been reported as a junk
automobile or a salvage automobile
under 48 U.S.C, 30504,

{c) The operator is authorized to seck
and accept, with the concurrencs of the
Department of Justice, additional
information from states and public and
private entities that is relevant to the
titling of automobiles and to assist in
efforts to prevent the introduction or
reintroducticn of stolen motor vehicles
and parts into interstate commerce. The
operator, however, may not collect any
social security account numbers as part
of any of the information provided by
any state or public or private entity. The
operatar may not make personally
identifying information contained
within NMVTIS, such as the name or
address of the owner of an automobile,
available to an individual prospective
purchaser. With the approval of the
Department of Justice, the operator may
allow public and private entities that
provide information to NMVTIS to
query the system if such access will
assist in sfforts to preveat the
introduction or reintroduction of stolen

motar vehicles and parls into interstate
commerce.

{(d) The operator shall develop and
maintain a privacy policy that addresses
the information in the system and how
personal information shall be protected.
DOJ shall review and approve this
privacy policy.

(e) The means by which access is
provided by the operator to users of
NMVTIS must be approved by the
Department of Justice.

The operator shall biennially
establish and at least annually collect
user fees from the states and users of
NMVTIS to pay for its operation, but the
gperator may not collact fees in excess
of the costs of operating the system. The
operator is required to recalculate the
user fees on a biennial basis. After the
operator establishes its initial user fees
for the states under this section,
subsequent state user fees must be
established at least one year in advance
of their effective date. Any user fees
establishad by the operator must be
established with the approval of the
Department of Justice. The operator of
NMVTIS will inform the states of the
applicable user fees either throngh
publication in the Federal Register or
by direct notice or invoice to the states.

(1) The expenses to be recouped by
the operator of NMVTIS will consist of
labor costs, data center operations costs,
the cost of providing access to
authorized users, annual functional
enhancement costs {including labor and
hardware), costs necessary for
implementing the provisions of this
rule, the cost of technical upgrades, and
other costs approved in advance by the
Department of Justice.

é] User fees collected from states
should be based on the states” pro rata
share of the total number of titled motor
vehicles based on the Highway Statistics
Program of the Federal Highway
Administration, U.S. Department of
Transportation, except in cases where
states did not report to that program, in
which case the states shall make
available the most recent statistics for
moter vehicle title registrations.

(3) All states, regardless of their level
of participation, shall be charged user
fees by the operator.

(4) No fees shall be charged for
inquiries from law enforcement
agencies.

(g) The operator will establish
procedures and practices to facilitate
reporting to NMVTIS in the least
burdensome and costly fashion. If the
operator is not the Department of
Justice, the operator must provide an
annual report to the Department of
Justice detailing the fees it collected and
how it expended such fees and other
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funds to operate NMVTIS. This report
must also include a status report on the
implementation of the system,
compliance with reporting and other
requirements, and sufficient detail and
scope regarding financial information so
that reasonable determinattons can be
made regarding budgeting and
performance. The operator shall procure
an independent financial audit of
NMVTIS revenues and expenses on an
annual basis. The Department of Justice
will make these reports available for
public inspection.

§25.54 Responslbllities of the States.

(a) Each state must maintain at least
the level of participation in NMVTIS
that it had achieved as of January 1,
2009. By no later than January 1, 2010,
each state must have completed
implementation of all requirements of
participation and provide, or cause to be
provided by an agsnt or third party, to
the designated operator and in an
electreonic format acceptable to the
operator, at a frequency of once every 24
hours, titling information for all
automobiles maintained by the state.
The titling information provided to
NMVTIS must includs the following:

(1) VIN; ~

(2) Any description of the automaobile
included on the certificate of title
{including any and all brands associated
with such vehicle);

(3) The name of the individual or
entity to whom the certificate was
issued;

_ (4) Information from junk or salvage
yard operators or insuranice carriers
regarding the acquisition of junk
automobiles or salvage automobiles, if
this information is being collected by
the state; and -

(5) For an autornaobile known to be
titled in a particular state, the odometer
mileage disclosure required under 49
U.8.C. 32705 for that automobile on the
date the certificate of title for that
automobile was issued and any later
mileage information, if noted by the
state, -

(b) With the approval of the operator
and ths state, the titling information
provided to NMVTIS may include any
other information included on the
certificates of title and any other
information the state maintains in
relation to these titles,

(c) By no later than January 1, 2010,
each state shall establish a practice of
performing a title verification check
through NMVTIS before issuing a
certificate of title to an individual or .
entity claiming to have purchased an
atttormobile from an individual or entity
in another state or in cases of title
transfers. The check will consist of—

(1) Communicating to the operator the
VIN of the automobile for which the
certificate of title is sought;

(2} Giving the operator an opportunity
to communicate to the participating
state the results of a search of the
information and using the results to
determine the validity and status of a
document purporting to be a
certification of title, to determine
whether the automobile has been a junk
or salvage vehicle or has been reported
as such, to compare and verify the
odometer information presented with
that reported in the system, and to
determine the validity of other
information presented (e.g., lien-holder
status, etc.).

{d) By January 1, 2010, those states
not currently paying user fees will be
responsible for paying user fees as
established by the operator to support
NMVTIS.

§25.55 Responsibilities of Insurance
carriers.

{a) By no later than March 31, 2009,
and on a monthly basis as designated by
the operator, any individual or entity
acting as an insurance carrier
conducting business within the United
States shall provide, or cause to be
provided on its behalf, to the operator
and in a format acceptable to the
operator, a report that contains an
inventory of all automobiles of the
current modsl year or any of the four
prior model years that the carrier,
during the past month, has obtained
possession of and has decided are junk
automobiles or salvage automobiles. An
insurance carrier shall report on any
automobiles that it has determined to be
a total loss under the law of the
applicable jurisdiction {i.e. , state) or
designated as a total loss by the
insurance company under the terms of
its policies.

{b) The inventory must contain the
following information:

(1) The name, address, and contact
information for the reporting entity
{(insurance catrier);

(2) VIN;

(3) The date on which the automobil
was obtained or designated as a junk or
salvage automobile;

(4) The name of the individual or
entity from whom the automobile was
obtained and who possessad it when the
automobile was designated as a junk or
salvage automobile; and

(5) The name of the owner of the
automobile at the time of the filing of
the report,

{¢) Insurance carriers are strongly
encouraged to provide the operator with
information on other motor vehicles or
other information relevant to a motor

vehicle's title, including the reason why
the insurance carrier obtained
possession of the motor vehicle. For
axample, the insurance carrier may have
obtained possession of a motor vehicle
because it had been subject to flood,
water, collision, or fire damage, or as a
result of theft and recovery. The
provision of information provided by an
insurance carrier under this paragraph
must be pursuant to a means approved
by the operator.

(d) Insurance carriers whose required
data is provided to the operator through
an operator-authorized third party in a
manner acceptable to the operator are
not required to duplicate such reporting,
Far example, if the operator and a
private third-party organization reach
agresrnent on the provision of insurance
data already reported by insurance to
the third party, insurance companies are
not required to subsequently report the
information directly into NMVTIS,

§25.56 Responsibilities of junk yards and
salvage yards and auto recyclers.

{a) By no later than March 31, 2009,
and continuing on a monthly basis as
designated by the operator, any
individual or entity engaged in the
business of operating a junk yard or
salvage yard within the United States
shall provide, or cause to be provided
on its behalf, to the operator and in a
format acceptable to the operator, an
inventory of all junk automobiles or
salvage automobiles obtained in whole
or in part by that entity in the prior
month. '

{b) The inventory shall include the
following information:

(1) The name, address, and contact
information for the reporting entity
{junk, salvage yard, recycler);

{2) VIN;

(3) The date the automobile was
obtained;

(4) The name of the-i
entity from whom the aut
obtained; ™=

(5) A statement of whather the
automobile was crushed or/disposed of,
for sale or other purposes, to whom it
was provided or transfgrred, and if the

hiele-is-intend T export out of the
United States.

{c) Junk and salvage yards, however,
are not required to report this
information if they already report the
information to the state and the stats
makes the information required in this
rule available to the operator,

{d) Junk and saivage yards may be
required to file an update or
supplemental report of final disposition
of any automobile where final
disposition information was not
available at the time of the initial report

ividual or
obile was
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filing, or if their actual disposition of -
the automobile differs from what was
initially reported.

() Junk and salvage yards are
encouraged to provide the operator with
similar information on motor vehicles
other than automobiles that they obtain
that possess VINs,

(f) Junk- and salvage-yard operators
whose required data is provided to the
operator through an operator-authorized
third party (e.g., state or other public or
private organization) in a manner
acceptable to the operator are not
required to duplicate such reporting. In
additicn, junk and salvage yards are not
required toreport on an automobile if
they are issued a verification under 49
U.5.C. 33110 stating that the automobile
or parts from the automebile are not
reported as stolen,

(g) Such entities must report all
salvage or junk vehicles they obtain,
including vehicles from or on behalf of
insurance carriers, which can be
reasonably assumed are total loss
vehicles. Such entities, however, are not
required to report any vehicle that is

determined not to meet the definition of
salvage or junk after a good-faith
physical and value appraisal conducted
by qualified appraisal personnel, so long
as such appraisals are conducted
entirely independent of any other
interests, persons or entities.
Individuals and entities that handle less
than five vehicles per year that are
determined to be salvage, junk, or total
loss are not required to report under the
salvage-yard requirements.

(h) Scrap metal processors and
shredders that receive automobilss for
recycling where the condition of such
vehicles generally prevent VINs from
being identified are not required to
report to the operator if the source of
each vehicle has already reported the
vehicle to NMVTIS. In cases where a
supplier's compliance with NMVTIS
cannat be ascertained, however, scrap
metal processors and shredders must
report thess vehicles to the operator
based on a visual inspection if possible.
If the VIN cannot be determined based
on this inspection, scrap metal
processors and shredders may rely on

primary documentation (i.e., title
documents) provided by the vehicle
supplier.

§2557 Erroneous junk or salvage
reporting.

(a) In cases where a vehicle is
srroneously reported to have been
salvage or junk and subsequently
destroyed (i.e., crushed), owners of the

legitimate vehicles are encouraged to

seek a vehicle inspection in the current
state of title whereby inspection officials
can verify via hidden VINs the vehicle's
irue identity. Owners are encouraged to
file such inspection reports with the
current state of title and to retain such
reports so that the vehicle's true history
¢an be documented.

(b} To avoid the possibility of fraud,
the operator may not allow any entity to
delete a prior report of junk or salvage
status.

Dated; fanuary 23, 2009.

Mark Filip,

Acting Attorney General.

(FR Doc. E9~1835 Filed 1-28-09; 11:15 am]
BILLING CODE 4410-02-P
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October 25, 2017

By Email and Personal Delivery

Ms. Kathryn Small
Procurement Officer

City of Phoenix

251 West Washington Street
Phoenix, AZ 85003
Kathryn.small@phoenix.gov

RE: Western Towing
Protest of Award Recommendation Solicitation: RFP 17-182
General Police Towing Services

Dear Ms. Small:
We are counsel to Western Towing.

This letter is in response to your letter of October 19,2017 concerning the
“protest” by counsel for ACT Towing, LLC, d.b.a. “All City Towing.”

Western Towing is committed to compliance with all State and Federal laws and
regulations. It is currently and has been in compliance with the Anti-Theft Act of 1992.
Pursuant to 49 U.S.C.A Sec. 30504 Reporting requirements:

“an individual or entity engaged in the business of operating a junk yard or
salvage yard shall file a monthly report with the operator of the System. The
report shall contain an inventory of all junk automobiles or salvage
automobiles obtained by the junk yard or salvage yard during the prior
month. The inventory shall contain--
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(A) the vehicle identification number of each automobile obtained;
(B) the date on which the automobile was obtained;

(C) the name of the individual or entity from whom the automobile
was obtained; and

(D) a statement of whether the automobile was crushed or disposed of
for sale or other purposes.

(2) Paragraph (1) of this subsection does not apply to an individual or entity--

(A) required by State law to report the acquisition of junk automobiles
or salvage automobiles to State or local authorities if those authorities
make that information available to the operator; or

(B) issued a verification under section 33110 of this title stating that
the automobile or parts from the automobile are not reported as
stolen” (emphasis added).

Paragraph (1) does not apply to Western Towing because it reports the
acquisition/sale of junk automobiles or salvage automobiles 1o the State. This exception
is also stated on the website for the National Motor Vehicle Title Information System:
“Junk and salvage yards will not be required to submit reports to NMVTIS if they already
report the required information to the state in which they are located and that state
provides the required information for the junk and salvage entities to NMVTIS. Junk and
salvage yards are responsible for ensuring that the state is reporting the required
information to NMVTIS” (https://www.vehiclehistory.gov/nmvtis_auto.html#auto).

Arizona is a fully participating NMVTIS State. If the City of Phoenix would
prefer Western to implement additional NMVTIS reporting, it would oblige at no
addition to, and without modification to the rates offered in its bid. Western Towing has
systems and trained staff in place to facilitate any reporting required. It calculates
additional cost at $0.33 per vehicle to directly report to NMVTIS in addition to the State,
And, as stated, it would provide this service at zero cost to the City or public. As
Western Towing is in compliance with NMVTIS requirements, it does not view this as a
material issue in granting Western Towing the contracts as recommended for award.
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Any questions, or if you require additional information, please do not hesitate to
contact us.
Very truly yours,
MILLER, PITT, FELDMAN & McANALLY, PC

Bme Q (—

Joge de Jesus Rivera

, (i

Gerald Maltz

cc: Client
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Julie Kriegh

[Btenanssony s s e

From: Brighton, Todd J. (OJP) <Todd.Brighton@usdoj.gov>
Sent: Thursday, January 18, 2018 1:15 PM

To: Julie Kriegh

Cc: Ean White

Subject: RE: DV and Western Towing compliance

| have now sent confirmation emails to both companies. We do not send notices that officially absolve businesses from
potential nonreporting penalties. However, DOJ is not at this time planning to pursue civil penalties against either
business for the VINs in question, unless there is demonstrated noncompliance in the future. Then past nonreporting
would be considered as part of our enforcement protocol.

Todd

Todd Brighton

Senior Policy Advisor/Enforcement Coordinator
NMVTIS Program

Bureau of Justice Assistance

U.S. Department of Justice

(202) 616-3879

Burcau of Justice Asslstance
U.5, Department of Justice

From: Julie Kriegh [mailto:Julie.Kriegh@phoenix.gov]

Sent: Thursday, January 11, 2018 9:39 AM

To: Brighton, Todd J. (OJP) <Todd.Brighton@ojp.usdoj.gov>
Cc: Ean White <ean.white@phoenix.gov>

Subject: DV and Western Towing compliance

Mr. Brighton,

It appears that both of these companies have completed the reporting required by DOJ; see attached.
Is DOJ going to issue a formal letter of compliance to the companies; the City needs verification of
compliance before contract award.

We appreciate your assistance.

sincerely,

Julie Kriegh, Assistant Chief Counsel
City of Phoenix Law Department
Public Services Section

200 W. Washington St.

Phoenix, Arizona 85003-1611
telephone: (602) 262-6761
Facsimile: (602) 534-9866

7-1-1 Friendly



Julie Kriegh

From: Ean White

Sent: Monday, January 08, 2018 11:06 AM

To: Jessica M Rothschild; Jim Campion; Claudia Ruiz; Julie Kriegh; Kathryn Small
Subject: Fwd: FW: NMVTIS Current reporting

Attachments: Western Towing of Phoenix Response NMVTIS 12 27 17.pdf

---------- Forwarded message ----------
From: "Brighton, Todd J. (OJP)"

Date: Jan 8, 2018 11:03 AM

Subject: FW: NMVTIS Current reporting
To: Ean White

Ce:

FYI

From: Brighton, Todd J. (OJP)

Sent: Monday, January 08, 2018 12:58 PM

To: "Wesley Graff'

Subject: RE: NMVTIS Current reporting

Importance: High

Dear Mr. Graff,

Thank you for your efforts to come into compliance with required Federal NMVTIS reporting requirements. I
have confirmed your company’s reporting status as having gone back and inputted past records to get up to date
(9,761 VINs in total). Going forward please note that NMVTIS is a monthly reporting requirement (at a
minimum). If your company chooses to report more often than once every 30 days that is fine, just not less than
monthly if junk or salvage vehicles had been obtained in the past 30 days.

Thanks again for your attention to this matter.

Todd

Todd Brighton

Senior Policy Advisor/Enforcement Coordinator

NMVTIS Program

Bureau of Justice Assistance

U.S. Department of Justice

(202) 616-3879

Bureauw of Justice Asslstance
U.S. Department of Justice

From: Wesley Graff [mailto:wesley.graff@roadonewest.com]

Sent: Tuesday, December 26, 2017 3:30 PM

To: Brighton, Todd J. (OJP) <Todd.Brighton@ojp.usdoj.gov>

Subject: NMVTIS Current reporting

Mr. Brighton,

Please see the attached letter of compliance per our phone conversation. Please respond with conformation of
compliance as discussed as requested by the City of Phoenix. Thank you for your time with this matter.
Wesley Graff

President




Julie Kriegh

From: Kathryn Small

Sent: Thursday, January 11, 2018 7:06 AM

To: Julie Kriegh; Ean White; Jessica M Rothschild; Claudia Ruiz; Jim Campion
Subject: FW: NMVTIS Nonreporting Letter

Attachments: NMVTIS compliance report Jan 2018 _000036.pdf

FYI..

Thank you, Kathy

/L’aﬁé/y/r Sl

Contracts Specialist I
P 602-261-8778
F 602-534-1933

City of Phoenix

251 W. Washington Street
8" Floor

Phoenix, AZ 85003

Dur tine 16 short shorter thar we thitk — and we can t take a%éér}y with as when Chic /ff!fz & ver except the soals we have

ivested iv”

From: randydvtowing@aol.com [mailto:randydvtowing@aol.com]
Sent: Thursday, January 11, 2018 6:53 AM

To: Todd.Brighton@usdoj.gov

Cc: Kathryn Small

Subject: Re: NMVTIS Nonreporting Letter

Good morning,

Please see attached NMVTIS compliance report from Auto Data Direct for the December 2017 and January 2018.
This constitutes all DV Towing salvage sales from 2009 to current.

If you require any additional information just let me know.

Thank you for your assistance.

Randy Shipley

DV Towing
623-516-8700 main
623-582-1012 fax
randydvtowing@aol.com



Randy Shipley

DV Towing
623-516-8700 main
623-582-1012 fax
randydvtowing@aol.com

----- Original Message-----

From: Brighton, Todd J. (OJP) (OJP) <Todd.Brighton@usdoj.gov>
To: randydvtowing <randydvtowing@aol.com>

Sent: Tue, Dec 12, 2017 10:08 am

Subject: NMVTIS Nonreporting Letter

Mr. Shipley,
Please see the attached NMVTIS Nonreporting Letter and call me should you have any questions.

Thank you,

Todd Brighton

Enforcement Coordinator/Senior Policy Advisor
NMVTIS Program

Bureau of Justice Assistance

U.S. Department of Justice

(202) 616-3879

lﬁnnﬁ of Justice Asslstance
U.3. Department of Justice

Ao
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SECTION VI -~ SUBMITTALS CiTY OF PHOENIX

other person acting on behalf of that person or entity, is prohibited from contacting
city officials and employees regarding the contract after a solicitation has been
posted.

& This “no-contact” provision only concludes when the contract is awarded at a Gity
Council meeting. If contact is required with City official or employees, the contact will
take place in accordance with procedures by the City. Violation of this prohibited
contacts provision, set out in City Code Sections 2-190.4 and 43-36, by respondents,
or their agents, will lead to disqualification.

10. Fraud Prevention and Reporting Policy

| acknowledge that the City has a fraud prevention and reporting policy and takes
fraud seriously. | will report fraud, suspicion of fraud, or any other inappropriate
action to: telephone no. 602-261-8999 or 602-534-5500 (TDD); or

aud.inteqarity.line@phoenix.gov.

The purpose of the fraud policy is to maintain the City's high ethical standards. The policy includes a way for
our business partners to report wrongdoing or bad behavior. Suspected fraud should be reported immediately
to the Phoenix Integrity Line. The City has adopted a zero-tolerance policy regarding fraud.

OATH

| affirm that the statements contained in this form, including any attachments, 1o the best of my knowledge and
belief are true, correct, and complete.

Should any of the answers to the above questions change during the course of the contract, particularly as it
relates to any changes in ownership, applicant agrees to update this form with the new informatifon within 30
days of such changes. Failure to do so may be deemed a breach of contract.

Randy Shipley Managing Member

PRINT NAME TITLE

97

’,i
SIGNATURE”? = — . 'DATE

DV Towing, LLC

COMPANY (CORPORATION, LLC, ETC.) NAME and DBA

Page 88
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Violations - 2/1/2013 - 1/31/2018
Past 20 minute response time light duty

All City - Precinct 4 485
Ali City - Precinct 5 144
Total 639
All City - Precinct 6 536
All City - Precinct 7 350
Total 886
DV Precinct 2 94
DV Precinct9 121
Total 215
Woestern - Precinct 3 424
Waestern - Precinct 8 412

836



EXRHIBIT
6 |



170864

Phoenix City Council
Public Safety and Veterans Subcommittee
Summary Minutes

| Z06N01 -9 PH 1113
Tuesday, September 27, 2016 o

CITY CLERK DEPT.
City Council Subcommittee Room AT
Phoenix City Hall, Assembly Rooms A, Band C N
200 W. Washington St.
Phoenix, Ariz.
Subcommittee Members Present Subcommittee Members Absent
Councilman Michael Nowakowski, Chair
Vice Mayor Kate Gallego

Councilwoman Thelda Williams
Councilwoman Laura Pastor

Staff Present
Karen Peters
Penny Parrella

Staff Present
Scoft Krushak
Mike Kurtenbach

Public Present
Brianna Bradley
Ashli Digiambattista

Public Present
Claude Mattox
German Murcia

Tracee Crockett Enedine Lanzo Hartha Gil Carissa Wigginton
Carmen Ronan Brian Lee Ashlee Larrison
Jeff Alexander Lisa Ligocki

Kelvin Bartee David Leinenveber

Jill Celaya Amy Offenberg

Mark Faulkner Denise Clson

Moises Gallegos Wes Patterson

Tim Gammage Mary Roberts

Heidi Gilbert Elisa Rodriguez

Cheryl Griemsmann Keith Rogers

Dave Harvey Jessica Rothschild

Vicki Hill Cynthia Segovia

Jonathan Howard Danny Seville

Shelly Jamison
Lisa Jones
Kevin Kalkbrenner

1. Call to Order

Melissa Sweinhagen

Don Taylor
Scott Walker

Chairman Nowakowski called the Public Safety and Veterans Subcommittee meeting to
order at 9:09 a.m., with Councilmembers Williams and Pastor present.

2. Approval of minutes for May 11, 2016
Councilwoman Williams made a mation to approve the minutes from the May 11, 2016,
Public Safety and Veterans Subcommittee meeting. Councilwoman Pastor seconded

the motion, which passed 3 to 0.



3. Call to the Public
None.

4, Zika Virus Update

Vice Mayor Gallego asked if there should be funding available for the State of Arizona
to combat the Zika virus. City of Phoenix public heaith subject matter expert David
Leinenveber said Arizona is receiving funding, but it is a small amount. He explained the
funding moved from the state health department to the county health department. Vice
Mayor Gallego said she is optimistic Arizona will have additional funding shortly and
Phoenix can utilize its share of the funding. Mr. Leinenveber said the city is poised to
partner with the county health department.

Emergency Management Director Lisa Jones said the City will add a request for
increased Zika funding to its 2017 federal agenda.

5. National Homeland Annual Security Conference
item was for information only; no questions were asked.

6. Veterans Navigation Services Procurement
ltem was for information only; no questions were asked.

7. Domestic Violence Fatality Review Team Report
ltem was for information only; no questions were asked.

8. Phoenix Final Four Planning Activities ,
Lisa Jones, Director of Homeland Security and Emergency Management, introduced the
item. ,

Roxann Favors, Special Projects Administrator at the Phoenix Convention Center, gave
an overview of the large-scale events that would be coming to Phoenix surrounding the
NCAA Final Four men's basketball championship from March 30 through April 3, 2017.
She also provided information about the event planning process and the various
working groups.

Assistant Fire Chief Scott Walker described regional coordination efforts to manage the

_event. He offered details about emergency support functions of the City of Phoenix
Incident Management Team, and Fire Department supports within the incident
command structure.

Commander Jeffery Alexander provided information about the law enforcement branch
of the incident command structure and plans for a multi-agency coordination center to
support incident management. He also reviewed the intelligence work flow process.

Vice Mayor Gallego joined the mesting telephonically.



Councilwoman Pastor inquired about the level of manpower from the Police and Fire
departments required to support the event. Commander Alexander replied manpower
would fluctuate to support the needs of the events, details of which are still being
finatized. He noted reserve resources and civilian employees will be utilized as well.

Chairman Nowakowski welcomed Ms. Jones to her new position.

9. Police Hiring Update
Police Chief Joseph Yahner introduced the item.

Commander Brian Lee provided an overview of Police hiring, which will allow for the
hiring of more than 500 positions through fiscal year 2018-2019, including a projected
200 sworn positions in the current fiscal year. He stipulated that not all hired recruits will
become fully-fledged Police Officers, due in large part to the lengthy and rigorous police
academy and field training processes. He described recruitment and community
outreach efforts, and reviewed demographics of current sworn officers and recruits
hired.

Councilwoman Williams inquired about the effect of attrition from the police academy on
hiring. Chief Yahner said police recruits who fall out of the academy are replaced. He
confirmed the department is gaining more officers than they are losing.

10, Fire Department Hiring Update
Chief Danny Seville introduced the item.

Deputy Chief Wes Patterson reviewed recruitment and hiring nurbers for the Fire
Department and presented demographics of the department and 2016 hired recruits.

Chief Seville described recruitment and ouireach efforts. He announced the $9 million
SAFER grant award from FEMA, which will help fund Firefighter positions over the next
two years.

Vice Mayor Gallego wondered if there were any members of the current recruit classes
from The Franklin Academy. Chief Seville was unsure.

Vice Mayor Gallego asked if the percentage of hew recruits who are veterans has been
tracked. Chief Seville replied the information could be provided through the City
Manager’s Office.

Councilwomen Pastor and Williams asked how the SAFER grant affects hiring numbers.
Chief Seville said the SAFER grant provides funding for the first 50 positions, and the
department will determine how many more to hire after the first 50, based on attrition.
He added the department is working with Budget and Research to make sure their
minimum staffing number is met. Chairman Nowakowski requested clarification from
Budget and Research regarding the relationship between SAFER-funded positions and
city-funded positions. ‘



- Budget and Research Director Jeff Barton said the Fire Department can maintain 1,615
sworn positions with existing resources; and the intent of the SAFER grant is to prevent
the minimum number of staff from dipping significantly below 1,615 by advance hiring to
offset large numbers of individuals leaving the department.

Councilwoman Pastor asked if the SAFER grant would be used {o hire additional
recruits, Mr. Barton said the original hiring plan would have utilized specialty funds;
instead the SAFER grant will pay for allocated positions for two years, allowing the city
to hire at a faster rate and save money in specialty funds. :

Chairman Nowakowski suggested the Fire Department look into how to recruit more
females and Hispanics and the Police Department look into reciuiting more African
Americans.

zTowing-Réquast:forProposalss)
Denise Olson, Finance Department GFO, introduced the item. She said since 2012
police towing has had three contracts in place covering four towing zones, and these
contracts will be valid through July 2017, with an opportunity to extend through January
2018. She added the Finance department recommends reisstiing the towing solicitation
at this time due to requests from the industry on fee structuring and also because of
decreases in the scrap metal market. She offered service considerations to take into

account in evaluating contracts, including cost, convenience, and response time.

Procurement Manager Jim Campion provided an overview of procurement options: 1)
issuing an RFP with the current process (including four towing zones), 2) third party
towing management, and 3) bidding the entire city as one contract

Ms. Olson said the Police and Finance departments recommend the first procurement
option because they believe it will result in the best pricing and minima!l wait times. Ms.
Olson also outlined recommended RFP evaluation criteria.

Councilwoman Pastor inquired about historical changes in the towing contract from one
vendor to multiple vendors. Chairman Nowakowski replied in 2012 some of the city's
vendors were going bankrupt, so there was a push for multiple vendors per contract as
a safeguard. Councilwoman Williams explained the four zones were created because
some areas of the city required traveling longer distances to get to the nearest tow yard,
30 the cost difference was reflected in separate zones. Both Chairman Nowakowski and
Councilwoman Williams said they would be open to having one vendor for all four
zones, provided they had the capacity to perform well. Ms. Olson described the
advantages of having multiple towing companies, including: befter chances of having
tow yards nearby incidents, options in the event there are issues with one vendor, and
ability to compare service levels. i

Vice Mayor Gallego asked how data about response times is gathered. Jessica
Rothschild, Management Assistant Il, said each tow is tracked, which allows the city to
calculate average response times. Vice Mayor Gallego wondered if response times



were consistent across the city. Ms. Rothschild said there is a little variation in response
times depending on the area. The Vice Mayor observed it might be easier to manage
one towing operator.

Councilwoman Pastor requested confirmation that a provider could bid for all four zones
or just one zone; Mr. Campion confirmed. He added the city could build in requirements
to the RFP to make sure vendors have tow yards in each area of the city.

Councilmember Williams asked if towing prices vary between zones, and if the current
system of multiple vendors is working well. Ms. Rothschild said prices vary slightly
depending on the part of the city you are towed from. Police Chief Joseph Yahner said
the current system is working well, produces better response tmes, and he
recommends.continuing with it. He added the city went to multiple vendors due to
difficulty with one vendor.

Chairman Nowakowski said he did not see a problem with having 2 single vendor if they
met requirements. Chairman Nowakowski and Councilwoman Pastor inquired about the
pricing differential between zones. Ms. Rothschild said prices between zones differ
based on bids that came in during the procurement process.

Vice Mayor Gallego made a motion to approve Option 3, bidding the entire city as one
contract, with consistent service levels, nearby facilities, and pricing across the city.
Chairman Nowakowski seconded the motion.

Councilwoman Pastor said she would be comfortable with Opfion 1, provided one
vendor has the ability to bid for all four zones.

Chairman Nowakowski said his research revealed the state and county do fixed pricing.
He asked if fixed pricing could be added to the motion; Vice Mayor Gallego accepted
the change. Councilwoman Williams said she could support the motion if it allowed for
four zones,

Vice Mayor Gallego inquired if changes in precincts might affect zones. Chief Yahner
replied precincts do not affect zones. He noted Police Officers radio to request tows, 80
they do not have to worry about how to reach the corresponding tow company.
Chairman Nowakowski asked if a vendor could have yards in all folr zones; Chief
Yahner affirmed. Councilwoman Pastor offered because Police Officers must wait until
tow trucks arrive at the scene on an incident, fast response times help free up Police
Officers to move on to help other citizens.

Chairman Nowakowski belisved the RFP should be altered to evaluate bidders on
community involvement, Mr. Campion warned the Law Department views a community
involvement evaluation criterion as a potential violation of gift policies. Chief Assistant
City Attorney Dan Brown said his understanding is the city can request, but cannot
compel, information about community involvement as part of the criteria to determine
the award. The concern is compelling a company to provide free service could



potentially violate the gift clause. Following further discussion, he said he wodld go back
to understand previous advice of the Law Department and follow up with the
subcommittee.

Councilwoman Pastor made a substitute motion to approve Option 1 with a modification
to allow one vendor to propose citywide. Councilwoman Williams seconded the motion.

The subcommittee came to a general consensus that more information was needed on
fixed pricing and community involvement criteria. Councilwoman Pastor withdrew the
substitute motion. Councitwoman Williams made a motion to continue the item until the
next meeting. Vice Mayor Gallego seconded the motion. The motion to continue passed
4.0, Councilwoman Williams requested information on DPS and the Sheriff's Office’s
rates at the next meeting. '

12. Public Safety Budget Update
Councilwoman Pastor exited the meeting.

Jill Celaya, Police Department Administrator, provided an overview of the department’s
budget, year to date spending, top 10 expenditures by type, and revenues collected.

Kenneth Leake of the Fire Department provided an overview of the department’s
budget, year to date spending, top 10 expenditures by type, and revenues collected.

Chief Presiding Judge Don Taylor of the Phoenix Municipal Court provided an overview
of the department’s budget, year to date spending, top 10 expenditures by type, and
revenues collected. He also provided an update on the courf’s Compliance Assistance
Program, which has more than 8,500 participants. He said the program is having a
better long-term compliance rate, and to date approximately $4.1 million has been
collected.

Judge Taylor further noted he was appointed by the Chief Justice of the Arizona
Supreme Court to a task force called Fair Justice for All, which looks at pretrial
detention practices and costs as well as the effects fines and fees have on people's
lives. He noted many of the task force’s recommendations promote practices the City of
Phoenix is already carrying out. He added Phoenix's practices were well-received at a
‘Department of Justice summit on fines and fees reform in Washington, D.C.

13. Future Agenda ltems
Councilwoman Williams requested a briefing on the Adobe Mountain adult re-entry
center.

Chairman Nowakowski requested an update on domestic violence, as well as plans for
the Fire Department to recruit more Hispanics and females and the Police Department
to recruit more African Americans and veterans.

Vice Mayor Gallego requested information about pretrial detention practices,



14. Adjournment
Chairman Nowakowski adjourned the meeting at 11:07 a.m.

Respectfully submitted,
Carmen Ronan
Management Intern
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Public Safety and Veterans Subcommittee, September 27, 2016, tem 11

CiTY COUNCIL REPORT

TO: Ed Zuercher
City Manager

Milton Dohoney, Jr.
Assistant City Manager

FROM: Denise Olson
Chief Financial Officer

Joseph Yahner
Police Chief

SUBJECT: APPROVAL OF TOWING REQUEST FOR PROPOSALS PROCESS

This report requests the Public Safety and Veterans Subcommittee recommend City
Council approval of the General Services Towing Contract Request for Proposals (RFP)
process.

THE ISSUE

In 2012, the City Council approved changing the City’s former practice of contracting with
one sole tow vendor to provide towing services for the entire City to contract with no more
than four vendors in four established tow zones. The change proved to be beneficial to
vehicle owners, provided logistical advantages of having tow vendors closer to the
storage lots served and increased competition. This practice promotes competitive pricing
and allows for more opportunities for local business to participate in the process.

Currently, three vendors provide general services towing in four zones of the City:

ol
A Black Mountain and Cactus; Park DV Towing
B Desert Horizon and Mountain View | All City ToWing
C Estrella Mountain and Maryvale Western Towing
D South Mountain and Central City Ali City Towing

The Police and Finance departments recommends following the same procurement

method and seeking open competition in the next contract process. This will allow all

interested vendors of varying sizes; an equal opportunity compete in the bidding process.
29



Additionally, the same practice will ensure one tow vendor does not control or set tow
pricing for the entire City of Phoenix. Instead, this competitive practice will help facilitate
and promote quality towing services at the lowest possible cost.

OTHER INFORMATION

Established in 2008, Phoenix's Vehicle Impound Unit collects a $150 administrative fee
for every vehicle towed. Fees collected are placed into a special account for the sole
purpose of implementing the Vehicle Impound Unit program as pursuant to ARS 28-3511
and ARS 28-3513. The PPD Unit is responsible for monitoring and auditing contracts and
conduct monthly site visits to ensure confractor compliance. The contracts allow the PPD
to provide general towing services to individuals under the following circumstances:

+ Traffic accidents;
Towing abandoned vehicles;
Vehicles left in the roadways;
lllegally parked vehicles; and
Other law enforcement impoundments

Under state law, towing services must occur within 20 minutes from the time PPD
dispatches a towing service provider, The City's averages 11 to 14 minutes wait time
which is well below the 20 minute response time. Contractors are also required to provide
auctioning services when vehicles have been lawfully impounded by Police and
determined to be abandoned by the Arizona Department of Transportation, Motor Vehicle
Division.

Currently, fees for towing (which are paid by the owner of the vehicle) range from $18.00
to $29.00 and are based on the size of the vehicle. In fiscal year 2015-16, the City
recovered approximately $2.1 million through towing fees and auction. With an additional
$34,000 proceeds recovered from the vendors for breaches.

Next Steps

The Phoenix Police Department seeks to modiify the current scope of work to enhance
public and traffic safety and ensure the safety of emergency personnel. Staff proposes
changes to the RFP that include additional safeguard measures against excessive price
increases, ensuring coverage for special events in downtown Phoenix and additional
services for roadside assistance options at the request of a Police Officer.

Proposals will be evaluated based on the following criteria:

Evaluation Criteria Points
Pricing 400
Conformance with Scope of Work and 300

30



Method of Approach

Capacity, Experience and Past Performance 300

TOTAL 1,000

ALTERNATIVES

Staff also reviewed an alternative option of using a towing management company fo be
considered for the new solicitation of towing contracts. Towing management companies
are contracted to dispatch tow companies and administer towing contracts. Cities who
currently contract with a tow management solution use dozens of fow providers for towing
services and several impound providers to manage impounds and vehicle disposal
processes. Tow providers float throughout the city to await a tow request alert and the
nearest tow truck responds and the vehicle is towed on the basis of which provider arrives
first.

City staff identified two potential benefits for using a towing management company,
including the use of an electronic towing application which could potentially reduce tow
truck wait times for Police Officers and could benefit from real time search option for
towed vehicles. Staff did note that using a towing management company substantial
increase tow fees which would be passed directly onto vehicle owners. The chart below
illustrates a towing charge comparison for a towing management in other cities compared
to the Phoenix's existing model.

Level 1 Tow — Regular passenger size vehicle

e T Ty A oI PR B PAFE NN 1A Anmmiem s sy _— W e AR TR 1 Ve v s A

City : Price ;
o Phoenix, AZ B $18- $29

indianapolis, IN TR

T San Diego, CA ) Tsi78 "
wows ¢ Austn, TX VT TTTTTUse8 1 prcing
above ‘l__w“ - I T - does not
‘fg‘:::? Las Vegas, NV $200 - $300 storage

|77 San Francisco, CA TTTTTRa08 T

t

additional fees assoclated with the type of tow,
Some other disadvantages include the lack of contract oversight, no city
involvementirepresentation under this model and the towing administration management
is handled by a private for-profit company. Under this model, there is a range of service

3i



options that can be implemented; ranging from the use of an online towed vehicle search
portal, mobile application or complete third party administration.

RECOMMENDAT{ON

Staff request the Public Safety and Veterans Subcommittee recommend GCity Council
approval of the General Services Towing Contract Request for Proposals (RFP) process.
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Phoenix City Council
Public Safety and Veterans Subcommittee ZUIS NOY - 9 Pﬁ ‘ | 3

Summary Minutes
Tuesday, October 12, 2016 c| fY CLERK DEPT,

City Council Subcommittee Room

Phoenix City Hall, Assembly Rooms A, B and C
200 W. Washington St.

Phoenix, Ariz.

Subcommittee Members Present Subcommittee Members Absent
Councilman Michael Nowakowski, Chair

Vice Mayor Kate Gallego

Councilwoman Thelda Williams

Councilwoman Laura Pastor

Staff Present Staff Present Public Present Public Present
Milton Dohongy Shelly Jamison Jeff Dunn Ann O'Brien
Penny Parrella Lisa Jones Conor Gleason Gwen Reilly
Kweilin Waller Scott Krushak Jay Lenne Dan Rush
Carmen Ronan Mike Kurtenbach Claude Mattox Randy Shipley
Mark Angle Harry Markley Ronald McClure

Wilhelmina Bakker Denise Olson

Mark Borzych Mary Roberts

Jessica Breedlove Jessica Rothschild

James Burgett Danny Seville

Jim Campion Phoebe Volk

Mark Faulkner Scott Walker

Vicki Hilt Jeri Williams

Jonathan Howard Joseph Yahner

1. Call to Order
Chairman Nowakowski called the Public Safety and Veterans Subcommlttee meeting to
order at 9:05 a.m. with Councilmembers Gallego, Williams, and Pastor present.

2. Call to the Public
None.

3. Artzona Department of Corrections Maricopa Reentry Center

Assistant Police Chief Mary Roberts described the genesis of the Arizona Department of
Corrections' (DOC) Adobe Mountain Reentry Center, a haliway house that opened in July
2016.

Councilwoman Williams said she has written to the Govermnor describing her issues with the
center. She commented it has brought many homeless people into the area, and the nearby



shopping center, employment center, and Park and Ride facilities have been experiencing
problems. -

Ann O'Brien, who lives near the reentry center, said the surrounding community needs to
know what to expect from the Phoenix Police Department when they report crimes. She
observed the center does not have nearby public transportation and affordable housing to
support it. '

Chairman Nowakowski wondered if sex offenders had been removed from the facility, and if
s0, where they were relocated. Assistant Chief Roberts said there are less than 20 sex
offenders at the center, and they are being transitioned by DOC to adequate housing that
meets requirements conceming their registration. Chairman Nowakowski expressed concern
ex-sex offenders are often dropped off at Central Arizona Shelter Services (CASS) in
Downtown Phoenix, which adds to the large homeless population there. He suggested
following up with DOC to see where they are dropping off sex offenders.

Chairman Nowakowski expressed his support for programs that reacclimate formerly
incarcerated individuals into society, but believed other cities should host the programs, in
addition to Phoenix.

Councilwoman Williams noted she and Councilman Waring had conversations with DOC and
state legislators representing the area emphasizing the City of Phoenix should not be the
only city absorbing relocation efforts. She desired to continue relocation conversations with
the legisltature and the Governor’s Office.

Vice Mayor Gallego reiterated other cities throughout the county should assist in finding
social services solutions, adding better outcomes are possible when individuals have
services near where they have historical ties.

Councilwoman Pastor wondered if there were similar successful programs in Arizona and if
the City is keeping performance data on the effectiveness of these programs. Ms. Raberts
replied the DOC oversees the program.

Harry Markley provided information about Phoenix’s activities regarding the facility. He said
the City expanded their notification area to let residents in proximity of the facility know, they
are going to community meetings and reaching out to business owners, and they are in
conversations with the facility to better understand its characteristics.

Chairman Nowakowski encouraged the City to come together to find the right solution for the
community. _ :

4, Animal Hoarding

Vicki Hill, City Prosecutor, reviewed details of an ordinance to make it a Class 1
misdemeanor to hoard animals. The ordinance would make it so a person who has 10
or more animals treated in a substandard way, i.e., abandoned, kept in unsanitary
conditions, or not appropriately fed or hydrated, would be ordered to have a mental



health evaluation, pay for the animal's cost of care, and could be prevented from owning
animals in the future.

Councilwoman Williams observed the ordinance would help investigators.

Vice Mayor Gallego wished to know how this would affect police training. Ms. Hill said
they have investigators who are well trained and experienced in this type of
investigation, and they also bring in expert witnesses from the Arizona Humane Society
for assistance.

Vice Mayor Gallego asked for clarification about what constitutes a companion animal.
Ms. Hill said ali animals except fish and rodents.

Chairman Nowakowski clarified under the ordinance residents would still be allowed to
have more than 10 animals, but they could not treat them in a substandard way.

Councilwoman Williams thanked Police Chief Joseph Yahner for his work to combat
animal cruelty and improve associated police training.

Councilwoman Williams made a motion to approve the item. Chairman Nowakowski
seconded the motion, which passed 4-0.

5. ApprovalofTowing‘Reqiiéstfor,Proposals-Progess.
Denise Olson, Chief Financial Officer, gave an overview of the item. She described the
City's current contract, which has four towing zones, with fees varying by zone, and

three vendors.

Jessica Rothschild, Management Assistant i, described the difference between the
current competitive pricing model and a fixed pricing model, which would be more
expensive. She compared towing and daily storage fees in neighboring jurisdictions,
then described fixed rate pricing models for the Arizona Department of Public Safety
(DPS) and Maricopa County Sheriffs Office (MCSO).

Procurement Manager Jim Campion stated the four towing zones maximize
competition, and a tow provider is required to have a storage facility in the zone.

Joseph Yahner, Police Chief, proclaimed his satisfaction with the current configuration.
He highlighted problems with wait times under the previous system, which takes officers
away from patrolling, as they must remain at an incident until the tow truck shows up.

Mr. Campion presented the recommendation to stay with current model with a three-
year contract term and one, two-year option to extend. He provided recommended RFP
evaluation criteria. '



Vice Mayor Gallego noted her interest in hearing from members of the towing industry
regarding the addition of roadside, or, “other services,” i.e., tire change, jumpstart,
lockout, fuel refill, to the RFP evaluation criteria.

Claude Mattox of Molera Alvarez advocated for the fixed pricing model, which he said
promotes competition based on service, not price; eliminates variable prices for drivers
around the City; simplifies audits due to a single vendor; and allows for economies of
scale for the vendor. He stated his approval for acknowledging vendors with strong
community involvement. He concluded by asserting the unfaimess of holding current
providers responsible for performance issues of the former single vendor and
distributing a DPS model pricing sheet.

Randy Shipley of DV Towing asserted safety and on-time perfoomance should be
weighted more than pricing. Vice Mayor Gallego asked about factors that drive on-time
performance. He said trucks must be staged throughout the zones to meet response
time standards; this creates a large capita! cost which needs to be recouped. Vice
Mayor Gallego requested his input on roadside services; he was not in favor.

Jeff Dunn of All City Towing stated the DPS/MCSO model has been in place 10 years,
and was the result of a full market study. He contended the contract should not be buiit
on price, and reiterated the high cost of meeting 11 to 14-minute response times,
including paying for trucks and employee benefits. He concurred regarding not wanting
to provide roadside services. :

Ron McClure of Unique Towing commented the cost of providing towing has gone up
and Phoenix’s prices are too low, as they are not reflective of the cost of an actual tow.
He noted DPS bases its tow rate on the average tow rate of high-performing vendors,
He remarked the contract should weigh capacity and past performance more than
pricing, and he advocated for multiple vendors. He was also concerned about the
legality of revenue sharing and was opposed to providing roadside services.

Chairman Nowakowski asked how the price of scrap metal going down affects the
industry. Chairman Nowakowski clarified if your car is abandoned, it goes to auction or
is sold for scrap metal. Mr. McClure said selling scrap metal is one of the main
businesses in the industry, and when the price of scrap metal goes down, towing
companies get less money for abandoned or totaled cars, which has hurt their bottom
line. He also described auction income, which the City gets a 34 percent cut of, and he
noted the costs to prepare a car to go to auction are high.

Councilwoman Williams asked what percent of towed vehicles go to auction, Mr.
McClure said about 20 percent. _

Conor Gleason, President of the Arizona Professional Towing and Recovery
Association (APTRA) said he was opposed to providing roadside services. He
emphasized the cost to deliver a tow continues to rise, and pricing should not carry the
biggest weight in the contract because service delivery is more important. He added



APTRA is working with DPS to determine the total cost of a tow. He expressed
dissatisfaction with auction revenue sharing because these costs are often passed on to
users.

Councilwomen Williams and Pastor and Chairman Nowakowski asked staff for
clarification about auction revenue sharing. Mr. Campion said it is part of the pricing
criteria In the RFP. Ms. Rothschild explained when a vehicle is abandoned, the towing
company can auction it, and a portion of that comes back to the City. Mr. Gleason noted
DPS does not require revenue sharing, and towing companies often do not recover
much cost due to the cost of storing the vehicle.

Councilwoman Pastor inquired about total costs in revenue sharing scenarios. Ms.
Rothschild said she did not have a pricing model. Mr, Gleason noted AFTRA could
provide cost information.

Councilwoman Williams wondered how much towing income the city receives annually.
Ms. Rothschild explained the vehicle owner pays the vendor directly for towing and
storage fees. She said the City does cost recovery of $150 on 30-day impounds to fund
the program and administration, including detectives who inspect vehicles and customer
service staff. Councilwoman Williams asked if the program counts on the cost recovery
for its funding; Chief Yahner affirmed.

Councilwoman Williams wished to know the role of inspectors. Ms. Rothschild replied
they check if there is an incorrect VIN number or stolen vehicle, because if the City
towed a vehicle and did not notify the correct owner, per state law the City pays for that.
Councilwoman Williams asked how often this type of fraud happens; Ms. Rothschild
said approximately twice a month.

Vice Mayor Gallego queried if other cities do revenue sharing and when AFTRA's report
on the cost of a tow would be done. Mr. Gleason said Phoenix charges more than other
cities, and he could not say when the study would be done.

Vice Mayor Gallego asked if other City departments go through the Police Department
for towing. Ms. Rothschild affirmed. :

Councitwoman Pastor requested clarification on the RFP pricing evaluation criteria. Ms.
Rathschild respanded pricing is based on daily storage fees and the amount to tow
each vehicle based on the gross vehicle weight.

Mr. Campion said pricing includes revenue sharing. He noted DPS is interested in
tooking at Phoenix’s model because their customers sometimes shop around to private
providers for better rates.

Dan Rush of All City Towing contended less weight should be put on pricing because
the current prices don't reflect the full cost to tow a vehicle. He did not want to provide
roadside service.



Councilwoman Pastor said she needed clarity around what fotal cost of a tow is to
understand pricing. -

Chief Yahner said provider concerns could be addressed during the RFP process when
scrap metal concerns and other particulars are negotiated, but first the high-level
contract parameters need to be defined.

Mr, Campion said the current contract was based off of the then-Council’s preference to
have low prices for vehicle owners. He added contracts have been renegotiated based
on the price of scrap metal in the past, and suggested the Council could remove
roadside services from the evaluation criteria and add more weight to other categories.

Ms. Olson said vendors would have to submit a pricing sheet delineating the breakdown
of their prices.

Chairman Nowakowski felt there were mixed messages about what a tow actually costs
and how much the industry gets. He said he would like to see performance outweigh
pricing in terms of evaluation points. He approved of continuing with four zones and
allowing for multiple tow companies.

Councilwoman Witliams made a motion to continue with the current model of four
towing zones where proposers can be awarded one or more zones, and changing the
RFP evaluation criteria to allocate 350 points to pricing; 300 to conformance with the
scope of work and method of approach; 350 to capacity, experience, and performance;
with removal of the other {roadside) services criteria category. Councilwoman Pastor
seconded the motion, which passed 4-0.

Chairman Nowakowski asked if living wage requirements are built into the terms and
conditions. Mr. Campion affirmed.

Assistant City Manager Milton Dohoney asked if the Subcommittee wanted another
report from staff before they execute the RFP process. The Subcommittee said no.

6. Future Agenda items _
The Subcommittee reviewed a listing of future agenda items, and Chairman
Nowakowski asked if a Domestic Violence Court update could be added.

7. Adjournment

All Counciimembers welcomed incoming Police Chief Jeri Williams and thanked Chief
Joseph Yahner for his leadership and accomplishments during his tenure. Chairman
Nowakowski adjourned the mesting at 10:44 a.m.

Respecifully submitted,
Carmen Ronan
Management Intern
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CITY COUNCIL REPORT

TO: Ed Zuercher
City Manager

Milton Dohoney, Jr.
Assistant City Manager
FROM: Denise Olson
Chief Financial Officer
Joseph Yahner
Police Chief
SUBJECT: APPROVAL OF TOWING REQUEST FOR PROPOSALS PROCESS

This report requests the Public Safety and Veterans Subcommittee recommend City
Council approval of the General Services Towing Contract Request for Proposals (RFP)
process.

THE 1ISSUE

On September 27, 2016 staff presented procurement options for General Towing services
for the Police Department to the Public Safety and Veterans Subcommittee. At that
meeting, Council requested more information on fixed pricing options and comparisons
with other governments in the local area.

OTHER INFORMATION

In 2012, the City Councll approved changing the City’s former practice of contracting with
one sole tow vendor to provide towing services for the entire City to contract with no more
than four vendors in four established tow zones. The change proved beneficial to vehicle
owners, provided logistical advantages of having storage lots located throughout the City
and increased competition. By comparison, when the City contracted with one vendor
time response violations occurred at a higher rate:

One tow vendor for entire city
+ Assessed 2,398 violations to single vendor resulting in an average 40 per
month

Three vendors, four established zones
» Assessed 1,284 violations under the existing contracts with vendors
resulting in an average 30 per month

The existing practice promotes competitive pricing and allows for more opportunities for

local business to participate in the process. The Police and Finance departments
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recommend following the same procurement method and seeking open competition in the
next contract process. This will allow all interested vendors of varying sizes an equal
opportunity compete in the bidding process. Additionally, the same practice will ensure
one tow vendor does not control or set fow pricing for the entire City of Phoenix. Instead,
this competitive practice will help facilitate and promote quality towing services at the
lowest possible cost.

The existing contracts for the four towing zones allow the PPD to provide general towing
services to individuals under the following circumstances:

Traffic accidents, owner assists
Abandoned vehicles

Ilegally parked vehicles

Stolen recoveries

Mandatory 30-day hold tows, and
Other law enforcement impoundments

The Code Enforcement Unit is responsible for monitoring and auditing contracts and
conducting monthly site visits to ensure contractor compliance. Under the existing
contracts, towing services must occur within 20 minutes from the time PPD dispatches a
towing service provider. The City averages 11 to 14 minutes wait time which is well below
the 20 minute-response time. Contractors are also required to provide auctioning
services when vehicles have been lawfully impounded by Police and determined to be
abandoned by the Arizona Department of Transportation, Motor Vehicle Division.

Currently, three vendors provide general services towing in four zones of the City:

A Black Mountain and Cactus Park DV Towing $18.00
B | Desert Horizon and Mountain View | All City Towing $29.00
C | Estrella Mountain and Maryvale Western Towing $18.00
D South Mountain and Central City All City Towing $15.00

As shown above fees for towing a vehicle (which are paid by the owner of the vehicle)
range from $15.00 to $29,00 and are based on the size of the vehicle. In fiscal year 2015-
16, the City recovered approximately $2.1 million through administrative fees and auction,
with an additional $34,000 in proceeds recovered from the vendors for breaches.

For the upcoming procurément staff recommends accepting bids for the four zones and
proposals will be evaluated based on the following criteria:
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Evaluation Criteria Points

Pricing ' _ 400
Conformance with Scope of Work and 300
Method of Approach

Capacity, Experience and Past Performance 300

TOTAL 1,000

ALTERNATIVES

Staff also reviewed an alternative option of using a towing management company to be
considered for the new solicitation of towing contracts, Towing management companies
are contracted fo dispatch tow companies and administer towing contracts. In some
jurisdictions tow providers float throughout the city to await a tow request alert and the
nearest tow truck responds and the vehicle is towed on the basis of which provider arrives
first. Staff did note that using a towing management company will substantially increase
tow fees which would be passed directly onto vehicle owners. Another disadvantage
includes the lack of contract oversight, no city involvement/representation under this
model and the towing administration management is handled by a private for-profit
company.

Another alternative is to do a procurement for citywide towing services. The advantage of
doing a citywide towing procurement is it wili result in a flat rate citywide towing fee, one
contact for the Police Department and one contract to administer. Some of the
requirements of this procurement inciude having multiple yards located throughout the city
to ensure the towing storage facility is relatively close to where the vehicle was originally
towed. A citywide service provider would also require capital, including:

+ 56 trucks citywide

o 24 hours service and associated drivers

» Storage facilities within each zone

¢ Minimum of 2 ¥ acres of property storage

+ Special equipment for underwater vehicles

+ 20 minute response time for priority police-ordered tows

There is concern with staff that these requirements do limit the number of vendors who
will be able to compete or participate in the procurement process.

CONSIDERATIONS

The Subcommittee also requested more information on a fixed-cost pricing model. As
stated above, soliciting for a citywide towing service will result in one price for towing
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services. Staff is not able to predict if a citywide approach would result in lower prices as
compared to the prices set using four towing zones.

Staff was also asked to do pricing comparisons to other local governments. The Police
Department did a comparison based on a scenario. The scenariois a recent crash
occurring near 3500 West Roosevelt Street in the South Mountain Precinct that resulted
in two disabled vehicles. A southbound vehicle slowed to turn at an intersection, was
struck by a second vehicle and disabled in the middle of the road causing a hazard for
passersby.

In this situation and under the current contract the driver of the struck vehicle is required
to pay a $15 towing fee and from $15 and $32.50 for daily storage. For five days storage
the approximate price for the no fault vehicle ranges from $90.00 - $162.50 under the
rates setin the current General Services contract.

Under a fixed rate pricing the struck vehicle is required to pay $69 - $75 hook fee plus $4

mileage and daily storage from $15 - $30 per day. For five days storage and an
approximate 10 miles travel! the no fault vehicle charges range from $169 - $265.

Pricing Comparison with neighboring jurisdictions:

I

15 - $29 hook fee $15-$32.50 perday:

As shown in the price comparisons above, there are various towing models being utilized
by local governments. In the case of Department of Public Safety (DPS), there is one fee
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but it varies depending on the number of miles the vehicle is towed. The DPS model
does not utilize one fow company but rotates through 45 providers for each of the three
districts.

Higher towing fees impact to lower income citizens is a genuine concern. City staff's
concem is for the cifizens of the community and a need to maintain favorable police
community relations. Currently, officers respond to traffic accidents and tow disabled

_ vehicles from the roadway to remove the hazard and restore traffic flow. The unintended
consequence of abandoning a vehicle at a tow yard resuilts in a $500 fine assessed by the
Arizona Motor Vehicle Division that must be paid before the owner can register another
vehicle.

RECOMMENDATION

Staff request the Public Safety and Veterans Subcommittee recommend City Counil
approval of the General Services Towing Contract Request for Proposals (RFP) process
utilizing the existing towing services model including four towing zones.
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November 30, 2016

The RFP will be issued no later than December 2016. A formal
recommendation for award of a new contract will be presented to City Council in
the spring of 2017.

The evaluation panel will consist of a minimum of five people, which will
include one representative from three departments outside of PCC and two PCC
personnel.

Advertising for the RFP will be placed in the City's contracted newspaper,
Arizona Business Gazette. In addition, advertising will be placed in the following
publications and website: Record Reporter, Arizona Informant, Prensa Hispana,
Trade Journals, Bid Source, and City webpage.

Concurrence
This item was recommended for approval by the Downtown, Aviation,
Economy and Innovation Subcommittee by a vote of 4-0 on Nov. 2, 2016.

ITEM 40 CITYWIDE ISSUE RFP FOR GENERAL
POLICE TOWING SERVICES

The Council heard request to authorize the City Manager, or his designee,
to issue a Request for Proposals (RFP) for the General Police Towing Services
for the Phoenix Police Department.

The Phoenix Police Department required general towing services to provide
assistance for citizens involved in accidents, towing abandoned vehicles,
vehicles left in the roadways, illegally parked vehicles, and other law enforcement
impoundments. Towing services were required within 20 minutes from the time
police calls the provider. The Police Department also required auctioning
services when vehicles have been lawfully impounded and determined to be
abandoned by the Arizona Department of Transportation Motor Vehicle Division
(MVD).

The General Police Towing Services contract covered over 500 square
miles which was currently divided into four zones. Last year the Police
Department requested more than 33,000 tows citywide.

Currently, there were three separate contracts representing four zones for
the General Police Towing Services contract. In order to allow adequate time for
a new solicitation, all three towing vendors agreed to a six-month extension with
fixed pricing through July 31, 2017.
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November 30, 2016

The RFP process will select vendors to provide towing services in the
existing four zones for three years with one, two-year extension option for a
contract term of up to five years. Vendors might propose on one or more zones.

The evaluation criteria and corresponding points will be as follows:

Pricing (tow fee, storage, outside city limit, dry run, auction 350 Points
sales split, disposal sales split)

Conformance with Scope of Work and Method of Approach 300 Points
Capacity, Experience and Past Performance 350 points

Concurrence/Previgus Council Action
This item was recommended for approval by the Public Safety and Veterans
Subcommittee on Oct. 12, 2016.

ITEM 41 CITYWIDE ORDINANCE $-43026 -
RFA 07/081D MMCAP-MEDICAL
& PHARMACY SUPPLIES -
REQUIREMENTS CONTRACT

The Council heard request to authorize the City Manager, or his designee,
to extend the use of the State of Arizona Cooperative Contract
ADSP014-068468 with Minnesota Multistate Contract Alliance (MMCAP) for
Medical & Pharmacy Supplies through the State of Arizona and enter into
agreements with Physician Sales & Service, Cardinal Distribution, McKesson,
Glaxo Smith, Sanofi Pasteur, Inc., and Meridian Medical Technologies. This
contract will provide pharmacy and medical supplies used by EMS and Fire
personnel on an as-needed basis through March 30, 2020. This contract was
approved by formal action on Dec. 14, 2011. It was further requested the City
Controlier be authorized to disburse all funds related to this item.

The MMCAP was a voluntary group purchasing organization (GPO)
operated and managed by the State of Minnesota’s Department of Administration
for government agencies. The State of Arizona Procurement Office utilized
MMCAP contracts as a purchasing cooperative under ARS Title 41-2632 as
authorized by the Arizona Procurement Code.

By utilizing the State Cooperative Agreement, the City benefited from the
government pricing, volume discounts and economies of scale.

Contract Term
The City will begin accessing the State of Arizona Cooperative Contract on

or about Jan. 1, 2017 with a maximum end date of March 30, 2020.
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November 30, 2016
The City Council therefore finds and hereby certifies and declares that none of the
candidates in said Special Council Election for District 3 gained a majority of all the
votes cast, and therefore, a Runoff Election will be held on March 14, 2017 between the
following two candidates, having received the most votes in the Special Council
Election: '

DISTRICT 3
Christopher M. DeRose

Debra Stark

IN WITNESS WHEREOF, the Council of the City of Phoenix hereby
declares the attached regsulis fo be the official results of said Special Council
Election, this 30th day of Novembes, 20186.

'Greg Stanton
Mayor '




